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THE HISTORY OF ASSUMPSIT. 


II. — IMPLIED ASSUMPSIT. 


| teen impresses the student of the Common Law more 
than its extraordinary conservatism. The reader will easily 
call to mind numerous rules in the law of Real Property and 
Pleading which illustrate the persistency of archaic reverence for 
form and of scholastic methods of interpretation. But these same 
characteristics will be found in almost any branch of the law by 
one who carries his investigations as far back as the beginning of 
the seventeenth century. The history of Assumpsit, for example, 
although the fact seems to have escaped general observation, 
furnishes a convincing illustration of the vitality of medizval 
conceptions. 

We have had occasion, in the preceding part of this paper, to 
see that an express assumpsit was for a long time essential in the 
actions of tort against surgeons or carpenters, and bailees. It 
also appeared that in the action of tort for a false warranty the 
vendor’s affirmation as to quality or title was not admissible, before 
the time of Lord Holt, as a substitute or an express under- 
taking. We are quite prepared, therefore, to find that the action 
of Assumpsit proper was, for generations, maintainable only upon 
an express promise. Furthermore, Assumpsit would not lie in 
certain cases even though there were an express promise. For 
example, a defendant who promised to pay a sum certain in ex- 
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change for a guid pro quo was, before Slade’s case,! chargeable 
only in Debt unless he made a second promise to pay the debt. 

It was only by degrees that the scope of the action was en- 
larged. The extension was in three directions. In the first place, 
Indebitatus Assumpsit became concurrent with Debt upon a simple 
contract in all cases. Secondly, proof of a promise implied in 
fact, that is, a promise inferred from circumstantial evidence, was 
at length deemed sufficient to support an action. Finally, /udedz- 
tatus Assumpsit became the appropriate form of action upon con- 
structive obligations, or quasi-contracts for the payment of money. 
These three developments will be considered separately. 

Although Judebitatus Assumpsit upon an express promise was 


' valuable so far as it went, it could not be resorted to by plaintiffs in 


the majority of cases as a protection from wager of law by their 
debtors. For the promise to be proved must not only be express, 
but subsequent to the debt. In an anonymous case, in 1572, 
Manwood objected to the count that the plaintiff “ ought to have 
said guod postea assumpsit, for if he assumed at the time of the con- 
tract, then Debt lies, and not Assumpsit ; but if he assumed after the 
contract, then an action lies upon the assumpsit, otherwise not, guod 
Whiddon and Southcote, JJ., with the assent of Catlin, C.J., concesse- 
runt.’ * The consideration in this class of cases was accordingly 
described as a “ debt precedent.”? The necessity of a subsequent 
promise is conspicuously shown by the case of Maylard v. Kester.* 
The allegations of the count were, that, in consideration that the 
plaintiff would sell and deliver to the defendant certain goods, the 
latter promised to pay therefor a certain price; that the plaintiff 
did sell and deliver the goods, and that the defendant did not pay 
according to his promise and undertaking. The plaintiff had a 
verdict and judgment thereon in the Queen’s Bench; but the 
judgment was reversed in the Exchequer Chamber “ because Debt 
lies properly, and not an action on the case; the matter proving a 
perfect sale and contract.” 

What was the peculiar significance of the subsequent promise? 
Why should the same courts which, for sixty years before Slade’s 
case, sanctioned the action of Assumpsit upon a promise in con- 
sideration of a precedent debt, refuse, during the same period, to 





1 4 Rep. 92a. 2 Dal. 84, pl. 35. 
8 Manwood v. Burston, 2 Leon. 203, 204; supra, 16, 17. 
* Moore, 711 (1601). 
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allow the action, when the receipt of the guzd pro quo was contem- 
poraneous with or subsequent to the promise? The solution of 
this puzzle must be sought, it is believed, in the nature of the 
| action of Debt. A simple contract debt, as well as a debt by 
specialty, was originally conceived of, not as a contract, in the 
modern sense of the term, that is, as a promise, but as a grant. 
A bargain and sale, and a loan, were exchanges of values, The 
action of debt, as several writers have remarked, was a real rather 
than a personal action. The judgment was not for damages, but 
for the recovery of a debt, regarded as a ves. The conception of 
a debt was clearly expressed by Vaughan, J., who, some seventy 
years after Slade’s case, spoke of the action of Assumpsit as ‘‘ much 
inferior and ignobler than the action of Debt,” and characterized 
~ the rule that every contract executory implies a promise as “a 
false gloss, thereby to turn actions of Debt into actions on the case; 
for contracts of debt are reciprocal grants.” 2 
Inasmuch as the simple contract debt had been created from 
time immemorial by a promis€ or agreement to pay a definite 
amount of money in exchange for a guzd pro quo, the courts could 
not allow an action of Assumpsit also upon such a promise or 
agreement, without admitting that two legal relations, fundamentally 
distinct, might be produced by one and the same set of words. 
This implied a liberality of interpretation to which the lawyers of 
the sixteenth century had not generally attained. To them it 
seemed more natural to consider that the force of the words of 
agreement was spent in creating the debt. Hence the necessity of 
a new promise, if the creditor desired to charge his debtor in As- 
sumpsit. 

As the actions of Assumpsit multiplied, however, it would natu- 
rally become more and more difficult to discriminate between 
i promises to pay money and promises to do other things. The rec- 

ognition of an agreement to pay money for a gutd pro quo in its 
double aspect, that is, as being both a grant and a promise, and 
‘the consequent admissibility of Assumpsit, with its procedural 

: advantages, as a concurrent remedy with Debt were inevitable. It 

. was accordingly resolved by all the justices and barons in Slade’s 
case, in 1603, although “ there was no other promise or assumption 
but the said bargain,” that “every contract executory imports 
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1 See Langdell, Contracts, § 100. 
2 Edgecomb vz. Dee, Vaugh. 89, ror. 
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in itself an assumpszit, for when one agrees to pay money, or to 
deliver anything, thereby he assumes or promises to pay or deliver 
it; and, therefore, when one sells any goods to another, and agrees 
to deliver them at a day to come, and the other, in .consideration 
thereof, agrees to pay so much money at such a day, in that case 
both parties may have an action of Debt, or an action on the case 
on assumpsit, for the mutual executory agreement of both parties 
imports in itself reciprocal actions upon the case as well as actions 
of Debt.” Inasmuch as the judges were giving a new interpreta- 
tion to an old transaction ; since they, in pursuance of the presumed 
intention of the parties, were working out a promise from words of 
agreement which had hitherto been conceived of as sounding only 
in grant, it was not unnatural that they should speak of the promise 
thus evolved as an “implied assumpsit.” But the promise was in 
no sense a fiction. The fictitious asswmpsit, by means of which the 
action of /udebitatus Assumpsit acquired its greatest expansion, 
was an innovation many years later than Slade’s case. 

The account just given of the development of Juzdebztatus As- 
sumpsit, although novel, seems to find confirmation in the parallel 
development of the action of Covenant. Strange as it may seem, 
Covenant was not the normal remedy upon a covenant to pay a 
definite amount of money or chattels. Such a covenant being re- 
garded as a grant of the money or chattels, Debt was the appro- 
priate action for their recovery. The writer has discovered no 
case in which a plaintiff succeeded in an action of Covenant, where 
the claim was for a sum certain, antecedent to the seventeenth 
century ; but in an action of Debt upon such a claim, in the Queen’s 
Bench, in 1585, “ it was holden by the Court that an action of Cove- 
nant lay upon it, as well as an action of Debt, at the election of 
the plaintiff.”! The same right of election was conceded by the 
Court in two cases? in 1609, in terms which indicate that the 
privilege was of recent introduction. It does not appear in what 
court these cases were decided; but it seems probable that they 
were in the King’s Bench, for, in Chawner v. Bowes,® in the Com- 
mon Bench, four years later, Warburton and Nichols, JJ., said: 
“Tf a man covenant to pay 410 at a day certain, an action of debt 





1 Anon., 3 Leon. 119. 

2 Anon., t Roll. Ab. 518, pl. 3; Strong v. Watts, 1 Roll. Ab. 518, pl. 2. See also 
Mordant v. Watts, Brownl. 19; Anon., Sty. 31 ; Frere v. —, Sty. 133 ; Norrice’s Case, 
Hard. 178. 3 Godb. 217. 
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lieth for the money, and not an action of covenant.” As late as 
1628, in the same court, Berkeley, Serjeant, in answer to the ob- 
jection that Covenant did not lie, but Debt, against a defendant who 
had covenanted to perform an agreement, and had obliged himself 
in a certain sum for its performance, admitted that, “if a covenant 
had been for £30, then debt only lies; but here it is to perform an 
agreement.”! Precisely when the Common Bench adopted the 
practice of the King’s Bench it is, perhaps, impossible to discover ; 
but the change was probably effected before the end of the reign 
of Charles I. 

That Covenant became concurrent with Debt on a specialty so 
many years after Assumpsit was allowed as a substitute for Debt on 
a simple contract, was doubtless due to the fact that there was no 
wager of law in Debt on a sealed obligation. 

Although the right to a trial by jury was the principal reason 
for a creditor’s preference for /udebitatus Assumpstt, the new 
action very soon gave plaintiffs a privilege which must have con- 
tributed greatly to its popularity. In declaring in Debt, except 
possibly upon an account stated, the plaintiff was required to set 
forth his cause of action with great particularity. Thus, the count 
in Debt must state the quantity and description of goods sold, with 
the details of the price, all the particulars of a loan, the name of 
the persons to whom money was paid with the amounts of each 
payment, the names of the persons from whom money was re- 
ceived to the use of the plaintiff with the amounts of each receipt, 
the precise nature and amount of services rendered. In Jnudebz- 
tatus Assumpsit, on the other hand, the debt being laid as an in- 
ducement or conveyance to the assumpsit, it was not necessary to 
set forth all the details of the transaction from which it arose. It 
was enough to allege the general nature of the indebtedness, as for 
goods sold,? money lent,’ money paid at the defendant’s request,* 
money had and received to the plaintiff's use,®> work and labor at 
the defendant’s request,° or upon an account stated,’ and that the 





1 Brown v. Hancock, Hetl. rro, 111. 

2 Hughes v. Rowbotham (1592), Poph. 30, 31; Woodford v. Deacon (1608), Cro. 
Jac. 206; Gardiner v. Bellingham (1612), Hob. 5, 1 Roll. R. 24, s. c. 
Rooke v. Rooke (1610), Cro. Jac. 245, Yelv. 175, S. C. 
Rooke v. Rooke, supra ; Moore v. Moore (1611), 1 Bulst. 169. 
Babington v. Lambert (1616), Moore, 854. 
Russell v. Collins (1669), 1 Sid. 425, 1 Mod. 8, 1 Vent. 44, 2 Keb. 552, s. c. 
Brinsley v. Partridge (1611), Hob. 88; Vale wv. Egles (1605), Yelv. 70, Cro. Jac. 69. 
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defendant being so indebted promised to pay. This was the origin 
of the common counts. 

In all the cases thus far considered there was a definite bargain 
or agreement between the plaintiff and defendant. But instances, 
of course, occurred in which the parties did not reduce their trans- 
actions to the form of a distinct bargain. Services would be ren- 
dered, for example, by a tailor or other workman, an innkeeper or 
common carrier, without any agreement as to the amount of com- 
pensation. Such cases present no difficulty at the present day, 
but for centuries there was no common-law action by which com- 
pensation could be recovered. Debt could not be maintained, for 
that action was always for the recovery of a liquidated amount.! 
Assumpsit would not lie for want of a promise. There was con- 
fessedly no express promise; to raise by implication a promise to 
pay as much as the plaintiff reasonably deserved for his goods or 
services was to break with the most venerable traditions. - The 
lawyer of to-day, familiar with the ethical character of the law as 
now administered, can hardly fail to be startled when he discovers 
how slowly the conception of a promise implied in fact, as the 


‘ equivalent of an express promise, made its way in our law. 


There seems to have been no recognition of the right to sue 
upon an implied guantum meruit before 1609. The innkeeper was 
the first to profit by the innovation. Reciprocity demanded that, 
if the law imposed a duty upon the innkeeper to receive and keep 
safely, it should also imply a promise on the part of the guest to 
pay. what was reasonable.? The tailor was in the same case with 
the innkeeper, and his right to recover upon a guantum meruit was 
recognized in 1610.2 Sheppard, citing a case of the year 1632, 
says: “If one bid me do work for him, and do not promise any- 
thirig for it; in that case the law implieth the promise, and I may 
sue for the wages.” But it was only four years before that the 





1 “Tf I bring cloth to a tailor to have a cloak made, if the price is not ascertained 
beforehand that I shall pay for the work, he shall not have an action against me.” Y.B, 
12 Ed. IV. 9, pl. 22, per Brian, C.J. To the same effect, Young v. Ashburnham (1587), 
3 Leon. 161; Mason v. Welland (1688), Skin. 238, 242. 

2 “Tt is an implied promise of every part, that is, of the part of the innkeeper, that he 
will preserve the goods of his guest, and of the part of the guest, that he will pay all 
duties and charges which he caused in the house.” Warbrooke v. Griffin, 2 Brownl. 
254, Moore, 876, 877, S. C. 

8 Six Carpenters’ Case, 8 Rep. 147. But the statement that the tailor could recover 
in Debt is contradicted by precedent and following authorities. 

* Actions on the Case (2 ed.), 50. 
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Court in a similar case were of opinion that an action lay if the 
party either before or after the services rendered promised to pay 
for them, “but not without a special promise.”! In Nichols v. 
More? (1661) a common carrier resisted an action for negligence, 
because, no price for the carriage being agreed upon, he was without 
remedy against the bailor. The Court, however, answered that 
“the carrier may declare upon a quantum meruit like a tailor, and 
therefore shall be charged.”® As late as 1697, Powell, J., speak- 
ing of the sale of goods for so much as they were worth, thought 
it worth while to add: “ And note the very taking up of the goods 
implies such a contract.” * 

The right of one, who signed a bond as surety for another with- 
out insisting upon a counter bond or express promise to save 
harmless, to charge his principal upon an implied contract of in- 
demnity, was developed nearly a century later. In Bosden v. 
Thinne® (1603) the plaintiff at the defendant’s request had exe- 
cuted a bond as surety for one F, and had been cast in a judgment 
thereon. The judges all agreed that upon the first request only 
Assumpsit did not lie, Yelverton, J., adding: “‘ For a bare request 
does not imply any promise, as if I say to a merchant, I pray trust 
J. S. with £100, and he does so, this is of his own head, and he 
shall not charge me, unless I say I will see you paid, or the like.” 
The absence of any remedy at law was conceded in 1662. It was 
said by Buller, J., in Toussaint v. Martinnant,’ “that the first case in 
which a surety, who had paid the creditor, succeeded in an action 
at law against the principal for indemnity, was before Gould, J.,® 
at Dorchester, which was decided on equitable grounds.” The in- 
novation seems to be due, however, to Lord Mansfield, who ruled 
in favor of a surety in Decker v. Pope, in 1757, “ observing that 
when a debtor desires another person to be bound with him or for 
him, and the surety is afterwards obliged to pay the debt, this is a 
sufficient consideration to raise a promise in law.” ® 

The late development of the implied contract to pay guantum 





1 Thursby v. Warren, W. Jones, 208. 
2 1 Sid. 36. See also Boson vw. Sandford (1689), per Eyres, J. 


8 The defendant’s objection was similar to the one raised in Y. B. 3 H. VI. 36, pl. 33, 
supra, II, n. 2. 


4 Hayward v. Davenport, Comb. 426. 5 Yelv. 40. 
6 Scott v7. Stephenson, 1 Lev. 71,1 Sid. 89, s. c. But see Shepp. Act on Case (2 ed.) 49. 


72 T. R. 100, 105. 8 Justice of the Common Pleas, 1763-1794. 
®1 Sel. N. P. (13 ed.) or. 
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meruit, and to indemnify a surety, would be the more surprising, 
but for the fact that Equity gave relief to tailors and the like, and 
to sureties long before the common law helped them. Spence, 
although at a loss to account for the jurisdiction, mentions a 
suit brought in Chancery, in 1567, by a tailor, to recover the 
amount due for clothes furnished. The suit was referred to the 
queen’s tailor, to ascertain the amount due, and upon his report a 
decree was made. The learned writer adds that “ there were suits 
for wages and many others of like nature.” ! A surety who had no 
counter bond filed a bill against his principal, in 1632, in a case 
which would seem to have been one of the earliest of the kind, for 
the reporter, after stating that there was a decree for the plaintiff, 
adds “‘ guod nota.” * 

The account just given of the promise implied in fact seems to 
throw much light upon the doctrine of “executed consideration.” 
One who had incurred a detriment at the request of another, by 
rendering service, or by becoming a surety with the reasonable 
expectation of compensation or indemnity, was as fully entitled, 
in point of justice, to enforce his claim at law, as one who had 
acted in a similar way upon the faith of an express promise. 
Nothing was wanting but an express assumpsit to make a perfect 
cause of action. Ifthe defendant saw fit to make an express as- 
sumpsit, even after the detriment was incurred, the temptation to 
treat this as removing the technical objection to the plaintiff's 
claim at law might be expected to be, as it proved to be, irresist- 
ible? The already established practice of suing upon a promise 
to pay a precedent debt made it the more easy to support an ac- 
tion upon a promise when the antecedent act of the plaintiff at the 
defendant’s request did not create a strict debt.* To bring the 
new doctrine into harmony with the accepted theory of considera- 
tion, the promise was “coupled with” the prior request by the 
fiction of relation,® or, by a similar fiction, the consideration was 
brought forward or continued to the promise.® This fiction doubt- 





11 Spence, Eq. Jur. 694. 2 Ford v. Stobridge, Nels. Ch. 24. 

8 The view here suggested is in accordance with what has been called, in a questioning 
spirit, the “ingenious explanation” of Professor Langdell. Holmes, Common Law, 
286. The general tenor of this paper will serve, it is hoped, to remove the doubts of 
the learned critic. 

4 Sidenham v. Worlington (1585), 2 Leon. 224. 

5 Langdell, Contracts, § 92. 

6 Langdell, Contracts, § 92; 1 Vin. Ab. 280, pl. 13. 
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less enabled plaintiffs sometimes to recover, although the promise was 
not identical with what would be implied, and in some cases even 
where it would be impossible to imply any promise.! But after the 
conception of a promise implied in fact was recognized and un- 
derstood, these anomalies gradually disappeared, and the subse- 
quent promise came to be regarded in its true light of cogent 
evidence of what the plaintiff deserved for what he had done at the 
defendant’s request. 

The non-existence of the promise implied, in fact, in early times, 
also makes intelligible a distinction in the law of lien, which greatly 
puzzled Lord Ellenborough and his colleagues. Williams, J., is 
reported to have said in 1605: “If I put my cloths to a tailor to 
make up, he may keep them till satisfaction for the making. But 
if I contract with a tailor that he shall have so much for the mak- 
ing of my apparel, he cannot keep them till satisfaction for the 
making.” 2 In the one case, having no remedy by action, he was 
allowed a lien, to prevent intolerable hardship. In the other, as he . 
had a right to sue on the express agreement, it was not thought 
necessary to give him the additional benefit of a lien.? As soon as 
the right to recover upon an implied guantum meruit was admitted, 
the reason for this distinction vanished. But the acquisition of a 
new remedy by action did not displace the old remedy by lien.‘ 
The old rule, expressed, however, in the new form of a distinction 
between an express and an implied contract, survived to the pres- 
ent century. At length, in 1816, the judges of the King’s Bench, 
unable to see any reason in the distinction, and unconscious of its 
origin, declared the old dicta erroneous, and allowed a miller his 
lien in the case of an express contract.® 





1 Langdell, Contracts, §§ 93, 94. 

2 2 Roll. Ab. 92, pl. 1, 2. 

8 An innkeeper had the further right of selling a horse as soon as it had eaten its value, 
if there were no express contract. For, as he had no right of action for its keep, the horse 
thereafter was like a damnosa hereditas. The Hostler’s case (1605), Yelv. 66, 67. This 
right of sale disappeared afterwards with the reason upon which it was founded. Jones 
v. Pearle, 1 Stra. 556. 

4 « And it was resolved that an innkeeper may detain a horse for his feeding, and yet 
he may have an action on the case for the meat.” Watbrooke z. Griffith (1609), Moore, 
876, 877. 

5 Chapman v. Allen, Cro. Car. 271; Collins v. Ongly, Selw. N. P. (13 ed.) 1312, n. 
(x), per Lord Holt; Brennan v. Currint (1755), Say. 224, Buller, N. P. (7 ed.) 
45, n. (c) ; Cowell v. Simpson, 16 Ves. 275, 281, per Lord Eldon; Scarfe v. Morgan, 4 M. 
& W. 270, 283, per Parke, B. 

6 Chase v. Westmore, 5 M. & Sel. 180. 
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The career of the agistor’s lien is also interesting. That such a 
lien existed before the days of implied contracts is intrinsically 
probable, and is also indicated by several of the books! But in 
Chapman v. Allen? (1632), the first reported decision involving the 
agistor’s right of detainer, there happened to be an express con- 
tract, and the lien was accordingly disallowed. When a similar 
case arose two centuries later in Jackson v. Cummins,’ this prece- 
dent was deemed controlling, and, as the old distinction between 
express and implied contracts was no longer recognized, the 
agistor ceased to have a lien in any case. Thus was established 
the modern and artificial distinction in the law of lien between 
bailees for agistment and “ bailees who spend their labor and skill 
in the improvement of the chattels” delivered to them.* 

The value of the discovery of the implied promise in fact was 
exemplified further in the case of a parol submission to an award. 
If the arbitrators awarded the payment of a sum of money, the 
money was recoverable in debt, since an award, after the analogy 
of a judgment, created a debt. But if the award was for the per- 
formance of a collateral act, as, for example, the execution of a 
release, there was, originally, no mode .of compelling compliance 
with the award, unless the parties expressly promised to abide by 
the decision of the arbitrators. Tilford v. French® (1663) is a 
case in point. So, also, seven years later, “ it was said by Twisden, 
J., that if two submit to an award, this contains not a reciprocal 
promise to perform; but there must be an express promise to 
ground an action upon.”® This doctrine was abandoned by the 
time of Lord Holt, who, after referring to the ancient rule, said: 
“ But the contrary has been held since; for if two men submit to the 
award of a third person, they do also thereby promise expressly to 
abide by this determination, for agreeing to refer is a promise in 
itself.” * 





1 2 Roll. Ab. 85, pl. 4 (1604) ; Mackerney v. Erwin (1628), Hutt. ror; Chagenn v. 
Allen (1632), 2 Roll. Ab. 92, pl. 6, Cro. Car. 271, S.C. 

2 2 Roll. Ab. 92, pl. 6, Cro. Car. 271, S.C. 

8 5M. & W. 342. 

4 The agistor has a lien by the Scotch law. Schouler, Bailments (2 ed.), § 122. 

5 1 Lev. 113, 1 Sid. 160, 1 Keb. 599,635. To the same effect, Penruddock v. Monteagle 
(1612), t Roll. Ab. 7, pl. 3; Browne v. Downing (1620), 2 Roll. R. 194; Read v. 
Palmer (1648), Al. 69, 70. 6 Anon., « Vent. 69. 

7 Squire v. Grevell (1703), 6 Mod. 34, 35. See similar statements by Lord Holt in 
Allen v. Harris (1695), 1 Ld. Ray. 122; Freeman v. Barnard (1696), 1 Ld. Ray. 248; 
Purslow v. Baily (1704), 2 Ld. Ray. 1039; Lupart v. Welson (1708), 11 Mod. 171. 
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In the cases already considered the innovation of Assumpsit 
upon a promise implied in fact gave a remedy by action, where 
none existed before. In several other cases the action upon such 
a promise furnished not a new, but a concurrent remedy. Assump- 
sit, as we have seen,! was allowed, in the time of Charles L., in 
competition with Detinue and Case against a bailee for custody. 
At a later period Lord Holt suggested that one might “ turn an 
action against a common carrier into a special assumpsit (which 
the law implies) in respect of his hire.”? Dale v. Hall*® (1750) is 
understood to have been the first reported case in which that sug- 


- gestion was followed. Assumpsit could also be brought against an 


innkeeper.* 

Account was originally the sole form of action against a factor 
or bailiff. But in Wilkins v. Wilkins® (1689) three of the judges 
favored an action of Assumpsit against a factor because the action 
was brought upon an express promise, and not upon a promise by 
implication. Lord Holt, however, in the same case, attached no 
importance to the distinction between an express and an implied 
promise, remarking that ‘‘there is no case where a man acts as 
bailiff, but he promises to render an account.” The requisite of 
an express promise was heard of no more. Assumpsit became 
theoretically concurrent with Account against a bailiff or factor in 
all cases, although by reason of the competing jurisdiction of 
equity, actions at common law were rare.® 

In the early cases of bills and notes the holders declared in an 
action on the case upon the custom of merchants. “ Afterwards 
they came to declare upon an assumpsit.”* 

It remains to consider the development of Judebitatus Assumpsit 
as a remedy upon quasi-contracts, or, as they have been com- 
monly called, contracts implied in law. The contract implied in 
fact, as we have seen, is a true contract. But the obligation 
created by law is no contract at all. Neither mutua or 
consideration,is essential to its validity. It is enforced regardless 
of the intention of the obligor. It resembles the true contract, 
however, in one important particular. The duty of the obligor is 
a positive one, that is, to act. In this respect they both differ 








1 Supra, 7. 2 Comb. 334. 

3 1 Wils. 281. See, also, Brown v. Dixon, 1 T. R. 274, per Buller, J. 

* Morgan v. Ravey, 6 H. &. N. 265. But see Stanley v. Bircher, 78 Mo. 245. 

5 Carth. 89, 1 Salk. 9. 6 Tompkins v. Willshaer, 5 Taunt. 430. 
7 Milton’s Case (1668), Hard. 485, per Lord Hale. 
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from obligations, the breach of which constitutes a tort, where the 
duty is negative, that is, to forbear. Inasmuch as it has been 
customary to regard all obligations as arising either er contractu 
or ex delicto, it is readily seen why obligations created by law 
should have been treated as contracts. These constructive duties 
are more aptly defined in the Roman law as obligations guasz ex 
contractu than by our ambiguous “ implied contracts.” ! 

Quasi-contracts are founded (1) upon a record, (2) upon a 
statutory, official, or customary duty, or (3) upon the fundamental 
principle of justice that no one ought unjustly to enrich himself at 
the expense of another. : 

As Assumpsit cannot be brought upon a record, the first 
class of quasi-contracts need not be considered here. Many of 
the statutory, official, or customary duties, also, ¢eg., the duty 
of the innkeeper_to entertain,? of the carrier to carry,’ of the 
smith to shoe,* of the chaplain to read prayers, of the rector 
to keep the rectory in repair,® of the fidet-commiss to maintain 
the estate,® of the finder to keep with care,’ of the sheriff and 
other officers to perform the functions of their office,’ of the ship- 
owner to’ keep medicines on his ship,® and the like, which are 
enforced by an action on the case, are beyond the scope of this 
essay, since /udebitatus Assumpsit lies only where the duty is to 
pay money.. For the same reason we are not concerned here with 
a large class of duties growing out of the principle of unjust 
enrichment, namely, constructive or quasi trusts, which are en- 
forced, of course, only in equity. 

Debt was originally the remedy for the enforcement of a statu- 
tory or customary duty for the payment of money. The right to 
sue in /udebitatus Assumpsit was gained only after a struggle. 
The assumpsit in such cases was a pure fiction. These cases were 
not, therefore, within the principle of Slade’s case, which required, 
as we have seen,’ a genuine agreement. The authorities leave no 
room for doubt upon this point, although it is a common opinion 





1 In Finch, Law, 150, they are called “as it were ” contracts. 

2 Keil. 50, pl. 4. 

8 Jackson v. Rogers, 2 Show. 327; Anon., 12 Mod. 3. 

4 Steinson v. Heath, Lev. 400. 

5 Bryan v. Clay, 1 E. & B. 38. 6 Batthyany vw. Walford, 36 Ch. Div. 269. 
7 Story, Bailments (8 ed.), §§ 85-87. 8 3 Bl. Com. 165. 

® Couch v. Steel, 3 E. & B. 402. But see Atkinson v. Newcastle Co., 2 Ex. Div. 441. 
10 Supra, 55, 50. 
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that, from the time of that case, Judebitatus Assumpsit was con- 
current with Debt in all cases, unless the debt was due by record, 
specialty, or for rent. 

The earliest reported case of /udebitatus Assumpsit upon a cus- 
tomary duty seems to be City of London v. Goree,’ decided 
seventy years later than Slade’s case. ‘‘ Assumpsit for money due 
by custom for scavage. Upon nos-Assumpsit the jury found the 
duty to be due, but that no promise was expressly made. And 
whether Assumpsit lies for this money thus due by custom, without 
express promise, was the question. Resolved it does.” On the 
authority of that case, an officer of a corporation was charged in 
Assumpsit, three years later, for money forfeited under a by-law.” 
So, also, in 1688, a copyholder was held liable in this form of 
action for a customary fine due on the death of the lord, although it 
was objected “that no /udebitatus Assumpstt lieth where the cause 
of action is grounded on acustom.”® Lord Holt had not regarded 
these extensions of /udebitatus Assumpsit with favor. Accordingly, 
in York v. Toun,* when the defendant urged that such an action 
would not lie for a fine imposed for not holding the office of sheriff, 
“for how can there be any privity of assent implied when a fine is 
imposed on a man against his will?” the learned judge replied: 
“We will consider very well of this matter; it is time to have 
these actions redressed. It is hard that customs, by-laws, rights to 
impose fines, charters, and everything, should be left to a jury.” 
By another report of the same case,> “ Holt seemed to incline for 
thedefendant. . . . Andupon motion of the plaintiff’s counsel, 
that it might stay till the next term, Holt, C.J., said that it should 
stay till dooms-day with all his heart; but Rokesby, J., seemed to 
be of opinion that the action would lie. — Et adjournatur. Note. 
A day or two after I met the Lord Chief Justice Treby visiting 
the Lord Chief Justice Holt at his house, and Holt repeated the 
said case to him, as a new attempt to extend the /udebitatus As- 
sumpsit, which had been too much encouraged already, and 
Treby, C.J., seemed also to be of the same opinion with Holt.” 





1 Lev. 174, 1 Vent. 298, 3 Keb. 677, Freem. 433, S.C. 

2 Barber Surgeons v. Pelson (1679), 2 Lev. 252. To the same effect, Mayorv. Hunt 
(1681), 37, Assumpsit for weighage; Duppa v. Gerard (1688), 1 Show. 78, Assumpsit 
for fees of knighthood. 

8 Shuttleworth v. Garrett, Comb. 151, 1 Show. 35, Carth. 90, 3 Mod. 240, 3 Lev. 261, 
S.C. 

4 5 Mod. 444. 5 y Ld. Ray. 502. 
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But Rokesby’s opinion finally prevailed. The new action continued 
to be encouraged. Assumpsit was allowed upon a foreign judg- 
ment in 1705,! and the “ metaphysical notion”? of a promise im- 
plied in law became fixed in our law. 

The equitable principle which lies at the foundation of the 
great bulk of quasi-contracts, namely, that one person shall not 
unjustly enrich himself at the expense of another, has established 
itself very gradually in the Common Law. Indeed, one seeks in vain 
to-day in the treatises upon the Law of Contract for an adequate 
account of the nature, importance, and numerous applications of 
this principle.’ 

The most fruitful manifestations of this doctrine in the early law 
are to be found in the action of Account. One who received 
money from another to be applied in a particular way was bound 
to give an account of his stewardship. If he fulfilled his com- 
mission, a plea to that effect would be a valid discharge. If he 
failed for any reason to apply the money in the mode directed, 
the auditors would find that the amount received was due to the 
plaintiff, who would have a judgment for its recovery. If, for 
example, the money was to be applied in payment of a debt 
erroneously supposed to be due from the plaintiff to the defend- 
ant, either because of a mutual mistake, or because of fraudulent rep- 
resentations of the defendant, the intended application of the money 
being impossible, the plaintiff would recover the money in Account. 
Debt would also lie in such cases, since, at an early period, Debt 
became concurrent with Account, when the object of the action 
was to recover the precise amount received by the defendant.® 
By means of the fiction of a promise implied in law /udebitatus 
Assumpsit became concurrent with Debt, and thus was established 
the familiar action of Assumpsit for money had and received to 
recover money paid to the defendant by mistake. Bonnel v. 
Fowke® (1657) is, perhaps, the first action of the kind. 





1 Dupleix v. De Rover, 2 Vern. 540. 2 Starke v. Cheeseman, 1 Ld. Ray. 538. 

8 The readers of this Review will be interested to learn that this gap in our legal 
literature is about to be filled by Professor Keener’s “ Cases on the Law of Quasi- 
Contracts.” 

4 Hewer v. Bartholomew (1597), Cro. El. 614; Anon. (1696), Comb. 447 ; Cavendish 
v. Middleton, Cro. El. 141, W. Jones, 196, S.C. 

§ Lincoln v. Topliff (1597), Cro. El. 644. 

6 2 Sid. 4. To the same effect, Martin v. Sitwell (1690), 1 Show. 156, Holt, 25; 
Newdigate v. Dary (1692), § Ld. Ray. 742; Palmer v. Staveley (1700), 12 Mod. 510. 
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Although Assumpsit for money had and received was in its 
infancy merely a substitute for Account, it gradually outgrew the 
limits of that action. Thus, if one was induced by fraudulent 
representations to buy property, the purchase-money could not 
be recovered from the fraudulent vendor by the action of Account. 
For a time, also, /udebitatus Assumpsit would not lie in such a 
case. Lord Holt said in 1696: “ But where there is a bargain, 
though a corrupt one, or where one sells goods that were not his 
own, I will never allow an zzdebitatus.”1 His successors, however, 
allowed the action. Similarly, Account was not admissible for 
the recovery of money paid for a promise which the defendant 
refused to perform. Here, too, Debt and Judebitatus Assumpsit 
did not at once transcend the bounds of the parent action.2 But 
in 1704 Lord Holt reluctantly declined to nonsuit a plaintiff who 
had in such a case declared in J/udebttatus Assumpsit® Again, 
Account could not be brought for money acquired by a tort, for 
example, by a disseisin and collection of rents or a conversion 
and sale of a chattel. It was decided, accordingly, in Philips v. 
Thompson ® (1675), that Assumpsit would not lie for the proceeds 
of a cénversion. But in the following year the usurper of an 
office was charged in Assumpsit for the profits of the office, no 
objection being taken to the form of action. Objection was made 
in a similar case in 1677, that there was no privity and no contract; 
but the Court, in disregard of all the precedents of Account, 
answered: “ An /udebitatus Assumpsit will lie for rent received by 
one who pretends a title; for in such cases an Account will lie. 
Wherever the plaintiff may have an Account an zzdebitatus will lie.” * 
These precedents were deemed conclusive in Howard v. Wood ® 
(1678), but Lord Scroggs remarked: “ If this were now an original 
case, we are agreed it would by no means lie.” Assumpsit soon 
became concurrent with Trover, where the goods had been sold.’ 





1 Anon. Comb. 447. 

2 Brig’s Case (1623), Palm. 364; Dewbery v. Chapman (1695), Holt. 35; Anon. 
(1696), Comb. 447. 

8 Holmes v. Hall, 6 Mod. 161, Holt. 36,s.c See, also, Dutch v. Warren (1720), 1 
Stra. 406, 2 Burr. toto, s. c.; Anon., 1 Stra. 407. 

* Tottenham v. Bedingfield (1572), Dal. 99, 3 Leon. 24, Ow., 35,83, S.c. Accordingly, 
an account of the profits of a tort cannot be obtained in equity to-day except as an 
incident to an injunction. 5 3 Lev. ror. 

6 Woodward v. Aston, 2 Mod. 95. T Arris v. Stukely, 2 Mod. 260. 

8 2 Show. 23, 2 Lev. 245, Freem. 473, 478, T. Jones, 126, s.c. ; Jacob wv. Allen (1703), 
1 Salk. 27; Lamine v. Dorell (1705), 2 Ld. Ray. 1216. Phillips v. Thompson, supra, 
was overruled in Hitchins v. Campbell, 2 W. BI. 827. 
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Finally, under the influence of Lord Mansfield, the action was so 
much encouraged that it became almost the universal remedy 
where a defendant had received money which he was “ obliged by 
the ties of natural justice and equity to refund.” ! 

But one is often bound by those same ties of justice and equity 
to pay for an unjust enrichment enjoyed at the expense of another, 
although no money has been received. The quasi-contractual 
liability to make restitution is the same in reason, whether, for 
example, one who has converted another’s goods turns them into 
money or consumes them. Nor is any distinction drawn, in gen- 
eral, between the two cases. In both of them the claim for the 
amount of the unjust enrichment would be provable in the bank- 
ruptcy of the wrong-doer as an equitable debt,? and would survive 
against his representative.2 Nevertheless, the value of the goods 
consumed was never recoverable in /ndebttatus Assumpsit. There 
was a certain plausibility in the fiction by which money acquired 
as the fruit of misconduct was treated as money received to the 
use of the party wronged. But the difference between a sale and 
a tort was too radical to permit the use of Assumpsit for goods 
sold and delivered where the defendant had wrongfully consumed 
the plaintiff’s chattels. 

The same difficulty was not felt in regard to the quasi-contractual 
claim for the value of services rendered. The averment, in the 
count in Assumpsit, of an indebtedness for work and labor was 
proved, even though the work was done by the plaintiff or his 
servants under the compulsion of the defendant. Accordingly, a 
defendant, who enticed away the plaintiff's apprentice and em- 
ployed him as a mariner, was charged in this form of action for 
the value of the apprentice’s services.‘ 

By similar reasoning, Assumpsit for use and occupation would 
be admissible for the benefit received from a wrongful occupation 
of the plaintiff’s land. But this count, for special reasons connected 
with the nature of rent, was not allowed upon a quasi-contract.® 

In Assumpsit for money paid the plaintiff must make out a 
payment at the defendant’s request. This circumstance prevented 





1 Moses v. MacFerlan, 2 Burr. 1005, 1or2. 

2 Ex p. Adams, § Ch. Div. 807, 819. 

3 Phillips v. Homfray, 24 Ch. Div. 439. 

* Lightly v. Clouston, 1 Taunt. 112. See, also, Gray v. Hill, Ry. & M. 420. 
5 But see Mayor v. Sanders, 3 B. & Ad. 411. 
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for a long time the use of this count in the case of quasi-contracts. 
Towards the end of the last century, however, the difficulty was 
overcome by the convenient fiction that the law would imply a 
request whenever the plaintiff paid, under legal compulsion, what 
the defendant was legally compellable to pay.! 

The main outlines of the history of Assumpsit have now been 
indicated. In its origin an action of tort, it was soon transformed 
into an action of contract, becoming afterwards a remedy where 
there was neither tort nor contract. Based at first only upon an 
express promise, it was afterwards supported upon an implied 
promise, and even upon a fictitious promise. Introduced as a 
special manifestation of the action on the case, it soon acquired 
the dignity of a distinct form of action, which superseded Debt, 
became concurrent with Account, with Case upon a bailment, a 
warranty, and bills of exchange, and competed with Equity in the 
case of the essentially equitable quasi-contracts growing out of the 
principle of unjust enrichment. Surely it would be hard to find a 
better illustration of the flexibility and power of self-development 
of the Common Law. 


FS. B. Ames. 


CAMBRIDGE. 





1 Turner v. Davies (1796), 2 Esp. 476; Cowell v. Edwards (1800), 2 B. & P. 268; 


Craythorne v. Swinburne (1807), 14 Ves. 160, 164; Exall v. Partridge (1799), 8 T. R. 
308. 
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THE LIMITS OF SOVEREIGNTY. 


MONG the theories of jurists, there is, perhaps, none 
which has been a battle-ground for so long a time, as that 
which relates to the limits af-sovereign power. For two centuries 
and a half the writers who maintained that sovereignty is in its 
nature unlimited, and those who contended that man is endowed 
with certain natural rights which the State cannot legally invade, 
waged against each other a continual war; the former, in Eng- 
land, being found among the partisans of monarchy, the latter, in 
the ranks of those who favored the popular cause. But now, 
just at the moment when democracy is carrying everything before 
it, and the advocates of the natural rights of man appear to have 
triumphed, there has come a sudden change of principle, and the 
victors, adopting the opinions of the vanquished, are almost uni- 
versally convinced that the authority of the sovereign, from its very 
nature, can be subject to no limitation or restraint. 

This change of theory is far from accidental, and may be 
traced to two entirely distinct causes, of which one has acted with 
great force upon the mass of the community, while the other has 
produced an effect even more striking upon the minds of scholars. 
So long as the reins of government were in the hands of a king, it 
was natural that the advocates of popular rights should seek to 
restrain his power, but after the people had obtained control of 
the State, it was not to be expected that they would show the same 
respect for principles which fettered the exercise of their own 
authority. The ascendency of the popular party had, therefore, 
an inevitable tendency to upset those doctrines which were de- 
signed to limit the exercise of power by others. Now, it was dur- 
ing the period when democracy was beginning to prevail, that 
Bentham’s treatise on legislation,! and Austin’s work on jurispru- 
dence, attracted the serious attention of scholars; the first of these 
writers proclaiming the greatest happiness of the greatest number 





1 Bentham, as will be seen in the following pages, far from teaching the doctrine that 
the power of the sovereign is unlimited, distinctly repudiated it, and yet there can be no 
doubt that his principles, by undermining the old notion of natural rights, materially 
helped to establish that doctrine. 
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as the sole and final test of legislation, while the second developed, 
in a new form, the doctrine that sovereignty is essentially incapable 
of limitation, and by the clearness and force of his logic, obtained 
a mastery over the legal thought of English-speaking people, which 
has never been equalled in the history of the race. No doubt the 
increasing strength ot democracy has helped to make Austin’s 
views upon sovereignty prevail; but this alone would not account 
for the power with which his theories have stamped themselves 
upon all subsequent legal speculation, and, in fact, the many criti- 
cisms upon this work, however correct some of them may have 
been, have served to bring into brighter light the ascendency of 
his mind. 

At first sight Austin’s doctrine appears to involve merely an ab- 
stract question, or intellectual problem, which has no real bearing on 
actual government; but this is by no means true, for, although as 
understood by its author it is harmless, even if erroneous, yet, when 
applied to politics, it is liable to be very much abused, and to be- 
come the source of evils which were by no means contemplated by 
him. In the first place, the doctrine that sovereign power is un- 
limited leads almost unavoidably to the opinion that it is proper 
to use that power without restraint, because the great mass of 
the people will not distinguish between the legal and moral 
aspect of politics, and are very sure to conclude that if the State 
has a legal right to deprive the individual of his property, it is under 
no moral obligation to refrain from doing so, The people are apt, 
in the second place, to confound sovereignty with political power, 
and to attribute the former to any body which exercises legislative 
authority. If, therefore, they are taught that the sovereign has ab- 
solute power, they will believe that the legislature ought to, and 
in fact does, have authority to pass laws without restraint; a notion 
which would undermine the very foundations of our whole polit- 
ical system. It is for these reasons that the doctrine advanced by 
Austin is of real practical importance, and not a mere matter for 
intellectual speculation. In considering the subject, however, I 
shall assume the liberty, so rarely allowed at the present day, of 
treating the theory from a purely abstract stand-point, without in- 
quiring in what body or bodies sovereignty is actually lodged in 
the United States, or whether those bodies (be they States sever- 
ally, States in union, or people of the nation) are, in fact, pos- 
sessed of absolute power or not. 
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The writers of that great school which maintained the possibility 
of limitations upon the authority of government, based their theories 
upon what they styled the natural rights of man. Man, they said, 
is endowed by nature with certain legal rights which he cannot or 
at least which he never did surrender, and these rights, derived as 
they are from a higher source than civil government, cannot be 
abridged or destroyed by legislation. Such a tenet of man’s 
natural rights was for a long time accepted as an axiom by the 
great bulk of Englishmen, and it is due to Austin more than to 
any one else, with the possible exception of Bentham, that within 
the last half century the idea has been completely discredited, and 
has been abandoned by almost every scholar in England and 
America. Austin’s teachings on this subject were not, however, 
altogether original with him, but were derived from Hobbes, whose 
writings, except when occasionally mentioned with a shudder, slept 
unnoticed for two hundred years until brought into prominence 
again by his great disciple. Hobbes seems to have been the first 
man who understood the difference between legal and moral 
obligations; who saw that legal rights depend for their existence 
upon positive law, and that positive law is an artificial creation 
made by men. In this view he was followed by Austin, who de- 
veloped the crude notions of his master into a complete phil- 
osophical system. 

Austin’s definition of law may be briefly stated as follows: A law 
is acommand, coupled with a sanction, given by a political superior 
or sovereign to a political inferior or subject. Now, so far as 
statute, law is concerned this definition is undoubtedly correct, for 
a statute is clearly a command issued by the legislature, but the 
customary law presents at once a difficulty, and of this Austin says 
(Lecture I., p. 23, 2d ed.) : — 

“Now, when judges transmute a custom into a legal rule (or 
make a legal rule not suggested by a custom), the legal rule which 
they establish is established by the sovereign legislature. A sub- 
ordinate or subject judge is merely a minister. The portion of the 
sovereign power which lies at his disposition is merely delegated. 
The rules which he makes derive their legal force from authority 
given by the State: an authority which the State may confer ex- 
pressly, but which it commonly imparts by way of acquiescence. 
For, since the State may reverse the rules which he makes, and yet 
permits him to enforce them by the power of the political com- 
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munity, its sovereign will ‘that his rules shall obtain as law’ is 
clearly evinced by its conduct, though not by its express declaration. 


“Like other significations of desire, a command is express 
or tacit. If the desire be signified by words (written or spoken), 
the command is express. If the desire be signified by conduct 
(or by any signs of desire which are ot words), the command is 
tacit.” 

“ Now, when customs are turned into legal rules by decisions of 
subject judges, the legal rules which emerge from the customs are 
tacit commands of the sovereign legislature. The State which is 
able to abolish, permits its ministers to enforce them: and it, there- 
fore, signifies its pleasure, by that its voluntary acquiescence, ‘ that 
they shall serve as a law to the governed.’” 

The reasoning here presented rests, it will be noticed, entirely on 
the statement that the sovereign legislature has power to abolish 
the customary law; but this assertion, while very nearly accurate 
in the present state of political development, is by no means univer- 
sally true. In most of the civilized countries of the world, perhaps 
in all of them, there exists to-day a legislative body which possesses 
such a power; but this has not always been the case, for it is well 
known to students of early forms of law that the legislative function 
develops much later than the administrative or the judicial, and 
that law attains a considerable degree of perfection before a distinct 
idea of legislation makes its appearance. The practice, indeed, of 
creating law shows itself at first modestly and timidly, and attempt- 
ing to conceal its real nature, assumes the form of declaring exist- 
ing rules or regulating the methods of procedure and not that 
of deliberate innovation. Fora long time custom is far more potent 
as a source of law than legislation, and it is only by very slow 
degrees that the latter acquires the predominance. A certain class 
of laws, moreover, those which relate to the fundamental institutions 
of government, were not drawn completely within the sphere of 
legislation until very recent times. Louis XIV., for example, was 
the sole possessor of political power, and, therefore, absolute sover- 
eign in France; but an attempt on his part to make Madame de 
Maintenon his successor on the throne would undoubtedly not 
have been considered by the bulk of his subjects as impairing his 
heir’s right to the crown; and although in some countries the royal 
succession was deliberately altered, yet the power of changing the 








74 HARVARD LAW REVIEW. 


constitution of government cannot be said to have developed fully 
in modern Europe before the outbreak of the French revolution. 
In the early stages of civilization the power of any man or body of 
men to interfere with customary law is extremely limited, and the 
persons by whom justice is administered are not in fact, or in public 
estimation, the ministers of any legislative body, nor are they under 
its control. It is only by the purest of fictions, therefore, that cus- 
tomary law under these circumstances can be said to exist by virtue 
of the will of such a body, or to be established by its commands. 

It is clear, therefore, that Austin’s definition of law, although 
nearly accurate at the present day, is incorrect when applied to 
primitive societies, or even to those which have reached a consider- 
able degree of civilization.. The definition, in short, is not true of 
law in general, and this is important when we come to consider the 
nature of sovereignty, because Austin’s proof that sovereign power 
can have no limits is based entirely, as we shall see, upon the prop- 
osition that all law is the command of a political superior. If, 
therefore, this proposition is not universally true, his proof, even 
if otherwise unimpeachable, will apply only to those States in which 
it can be shown as a fact that all law derives its force from such a 
command; and in these States, moreover, it will not demonstrate 
that the power of the sovereign is incapable of limitation, but 
merely that it is not actually limited at the time when the fact in 
question is found to exist. 

We now come to the great argument designed to prove that 
sovereign power cannot be limited. It is as follows (Lect. VI., 
p. 225, 2d ed.): — 

“ Every positive law, or every law simply and strictly so called, 
is set, directly or circuitously, by a sovereign person or body, toa 
member or members of the independent political society wherein 
that person or body is sovereign or supreme. Or (changing the 
expression) it is set, directly or circuitously, by a monarch or 
sovereign number to a person or persons in a state of subjection 
to its author.” 

“‘ Now, it follows from the essential difference of a positive law, 
and from the nature of sovereignty and independent political 
society, that the power of a monarch properly so called, or the 
power of a sovereign number in its collegiate and sovereign 
capacity, is incapable of /ega/ limitation. A monarch or sovereign 
number, bound by a legal duty, were subject to a higher or 
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superior sovereign: that is to say, a monarch or sovereign num- 
ber, bound by a legal duty, were sovereign and not sovereign. 
Supreme power limited by positive law is a flat contradiction in 
terms.” 

“Nor would a political society escape from legal despotism, 
although the power of the sovereign were bounded by legal 
restraints. The power of the superior sovereign immediately 
imposing the restraints, or the power of some other sovereign 
superior to that superior, would still be absolutely free from the 
fetters of positive law. For, unless the imagined restraints were 
ultimately imposed by a sovereign not in a state of subjection to a 
higher or superior sovereign, a series of sovereigns ascending to 
infinity would govern the imagined community, which is impossible 
and absurd.” 

This argument depends for its force, as I have said, upon the 
proposition that all law is the command of a definite political 
superior, since it is based upon the assumption that legal restraints 
can be imposed only by means of such acommand. Now, let us 
return for a moment to the passage already quoted from Austin, in 
which he tries to prove that customary law derives its authority from 
a command of the sovereign. The argument there used is, shortly, 
as follows: The sovereign has power to abolish the customary law; 
by refraining from so doing he declares his pleasure that it shall 
continue in force; it owes its existence, therefore, to an expression 
of his will, and may properly be said to result from his command. 
The whole of this reasoning rests upon the premise that the sover- 
eign has power to abolish the customary law, and the truth of that 
premise might be demonstrated by either one of two methods. It 
might, in the first place, be proved inductively; that is, by exam- 
ining all known systems of law, and showing that in each of them 
the sovereign had the power claimed for him, — a result which would 
establish a probability more or less strong that the power in ques- 
tion was universal. Such an examination, however, not only fails 
to establish the premise in this case, but actually disproves it, 
because, as has been already pointed out, there are known systems 
of law in which the sovereign does not possess the power in ques- 
tion. The premise might, on the other hand, be proved deductively, 
that is, by showing that it followed as a logical conclusion from 
some other premise or proposition admitted to be sound. Now, 
the proposition that the power of the sovereign can have no limits 
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will appear on a little reflection to be the only one available for 
this purpose, and, inasmuch as Austin makes no attempt to exam- 
ine all known systems of law, it would seem at first sight that the 
process of thought in his mind involved a deductive reasoning from 
that proposition as a premise. If, however, we state the proof 
that customary law is the command of the sovereign in this form, 
and compare it with the proof that sovereign power can have no 
limit, we shall see at once a flaw in the logic. These arguments, 
taken together, are as follows: The power of the sovereign can 
have no limits; he has, therefore, power to abolish the customary 
law; hence, all law is the command of the sovereign; and from 
this it follows that his power can have no limits. The reasoning 
in a circle here is only too evident, and it is impossible that a 
man of Austin’s logical acuteness should have been guilty of so 
palpable an error. The fact is that Austin simply assumed the 
power of the sovereign to abolish customary law. He did not 
attempt to prove it deductively, nor did he make an examination of 
all known systems of law, but his attention having been directed 
only to highly developed societies, he thought the proposition 
sufficiently obvious to be accepted without question. It is proba- 
ble, however, that many of his readers have been misled into sup- 
posing the proposition established deductively, and that they have 
unconsciously gone through in their own minds the reasoning in 
a circle already described; a mistake which is the more natural 
because the two arguments are separated in Austin’s book by two 
hundred pages, and one of them might easily be forgotten before 
the other was reached. 

I have so far attacked Austin’s demonstration that the power of 
the sovereign can have no limit by trying to prove his premise that 
law is a command untrue as a general proposition, and by show- 
ing that the process by which that premise is often supposed to be 
established involves a reasoning in a circle. But these do not ex- 
haust all the possible objections to his position, and for the pur- 
pose of discussing his arguments further I shall leave out of sight 
the criticisms already made, and suppose the proposition that all law 
is the command of a definite political superior to have been satis- 
factorily proved. From this it follows that no law can exist except 
by virtue of such a command; but is it therefore true that every 
command of a political superior, or of the ultimate superior termed 
the sovereign, is alaw? That is, of course, the point which Austin 
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seeks to prove; because if there are, or may be, commands of this 
sort which are not laws, if, in other words, the sovereign is for any 
reason unable, by issuing a command, to make a law in accordance 
with his will, then his legislative power is limited by just the ex- 
tent of that inability. Starting with the proposition which, for the 
purpose of this part of the discussion, I have admitted, Austin very 
properly draws the conclusion that a sovereign, being by definition 
subject to no political superior, cannot be bound by any commands 
issued by such a superior, and cannot, therefore, be bound by 
any laws, or be subject to any legal restraints whatever. From 
this it is clear that no act of the sovereign can be a violation of 
any legal duty, or give rise to any legal claim against him, or 
render him liable to punishment, and, in short, that he can do no 
legal wrong. It is also clear that no law can declare his commands 
invalid, or deprive them of any legal force they would otherwise 
possess ; but it does not follow that all his acts are valid and effect- 
ual, or that ‘all his commands are laws. These are two very differ- 
ent things, and the former by no means implies the latter, but may 
very well exist without it. The Queen of England, for example, 
although not a sovereign in the sense in which we are using the 
word, is in fact free from legal restraint. She can do no legal 
wrong. She cannot be sued or prosecuted for any act which she 
may commit. But her commands are not laws, and this is not be- 
cause her power of legislation is restrained by the orders of a 
political superior, but simply because she possesses no legislative 
power at all. Here, then, we have the case of a member of a polit- 
ical society enjoying absolute freedom from legal restraint, with- 
out any corresponding authority to make laws. 

Let us take another illustration. It was at one time asserted by 
the English judges that parliament had not unlimited power; that 
it could not, for example, make a man a judge in his own case. 
Now, suppose that this doctrine had prevailed, and that both the 
judges and the community at large had been universally in the 
habit of disregarding statutes which conflicted with the principle I 
have mentioned. It is evident that parliament in such a case would 
possess only a limited power of legislation, and yet would be bound 
by no legal duties, and subject to no legal restraints. The act of 
the parliament in passing a statute of this kind would not involve 
that body or its members in any liability to punishment, and, ac- 
cording to Austin’s own definition, its act would not be a breach 
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of any duty imposed by law, because no sanction is attached in 
case of disobedience. The conduct of the legislature, in other 
words, would not be illegal, but simply ineffectual. Parliament, 
therefore, would be subject to no legal duty, and yet would possess 
only a limited authority. Austin’s argument, however, goes, as I 
have said, farther than this, and means that if parliament were sub- 
ject to no superior, the validity of its commands could not in any 
way be limited by law. Now, the result we have imagined could, 
of course, be produced by means of a law, set by a political supe- 
rior, which declared the objectionable statutes invalid; but Austin 
makes no attempt to prove that it could not also be brought about 
without the intervention of such a law, and, in the case supposed, 
it would be clear that neither the judges, nor any definite political 
superior, issued commands to this effect, and that the statutes were 
not disregarded, on the ground that they conflicted with any such 
commands. To assume, indeed, that because the legislative power 
of the sovereign is not limited by law, it is therefore without limit, is 
to assume one of the very points to be proved, and a point, more- 
over, which is far from self-evident. It is like assuming that, 
because the soil of Great Britain is not bounded by that of any 
other country, it is unlimited in extent. 

It will perhaps occur to some one that if all law is the voluntary 
command of the sovereign and the expression of his will (a prop- 
osition which for the purpose of this part of the discussion I 
have admitted), then through a change of that will any part of the 
law may cease to operate, and any right, being but the creature of 
law, may be taken away. . It may seem, in short, that the sover- 
eign, merely by revoking his own commands, can bring about any 
conceivable variation in that vast network of rights and duties 
which forms the substance of the law. Such, however, is not the 
case, because, although it is true that a volition which can be ex- 
ercised only in one way is no volition at all, and that law cannot 
be said to exist by the will of the sovereign if he has no real option in 
the matter, yet it is equally true that the power of willing need not 
be unlimited in order that an act may be voluntary. It is enough 
that there exists a choice, although that choice does not extend to 
an infinite variety of objects. In order, therefore, that the act of 
the sovereign in making a law should be voluntary, it is only es- 
sential that he should have the option of making the law or not, 
or that he should have a choice between two or more possible 
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laws. It is not necessary that he should be able to establish 
any conceivable combination of rights and duties. To maintain 
the contrary would be like asserting that my motions are not vol- 
untary because I cannot bend my joints the wrong way, or that my 
house does not stand during my pleasure, because I cannot tear 
down the lower story and leave the upper ones undisturbed. 
Hence it is clear that even if all law is based upon the will of the 
sovereign there may be combinations of rules which he cannot 
make, and it follows that there may be rights which he cannot take 
away; at least if we leave out of account his power to revoke all his 
commands at once, and introduce a general state of anarchy, — an 
act which would be very nearly equivalent to an abdication. 

Up to this point we have been examining Austin’s proof that the 
power of the sovereign can have no limit, and I have tried to show 
that the argument is based upon an erroneous premise, and that 
even if the premise were sound the conclusion would not follow. 
Let us now study his definition of a sovereign, and see what infer- 
ences can be drawn from it. “If a determinate human superior,” 
he says (Lect. VI, p. 170, 2d ed.), “‘ zo¢ in a habit of obedience 
to a like superior, receive habitual obedience from the du/k of a 
given society, that determinate superior is sovereign in that society, 
and the society (including the superior) is a society political 
and independent.” Now, suppose that the members of a soci- 
ety are in the habit of obeying all those commands issued by the 
sovereign which relate to a certain class of matters, but are at 
the same time in the habit of disobeying all his commands af- 
fecting another class of matters. Suppose, for example, that they 
are in the habit of obeying all commands relating to secular con- 
cerns, while in the habit of disregarding entirely all commands 
touching religion. In such a case it is absurd to say that there is 
no government, and that the condition of the society is one of mere 
anarchy; but it is also impossible to hold that the legislative 
power of the sovereign is unlimited, because those of his com- 
mands which are disregarded by his subjects, and which he has no 
power to enforce, amount only to ineffectual expressions of desire 
on his part, and by a misuse of terms alone can be called laws. 
Sovereignty depends, in fact, upon the habitual obedience of the 
society, and it is hard to see how it can extend farther than 
the habit upon which it rests. If, therefore, the society is not in 
the habit of obeying commands which relate to certain matters, 
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the sovereignty of the person who issues them does not cover those 
matters, and the commands in question are not laws. The case we 
have supposed is extremely unlikely to occur, because a sovereign 
who found that a certain class of his commands were habitually 
disobeyed would, in all probability, either desist from issuing them, 
or attempt to enforce them, and thereby provoke a conflict likely 
to result in his success or his overthrow. Let us, however, take a 
less improbable case. Let us suppose that the commands of a sov- 
ereign which concern one class of affairs are habitually obeyed, but 
that he refrains from issuing any commands touching another class 
of affairs because he knows that they would certainly be disobeyed. 
This case is evidently parallel to the last one, for, so long as the 
habit of obedience does not extend to commands dealing with 
certain matters, it can make no difference whether such commands 
are issued and disobeyed, or whether they are not issued for fear 
of disobedience. It would seem, therefore, that the limit of 
sovereign power depends upon the limit of habitual obedience ; 
that every command of a political superior, or (if we reject the 
proposition that all laws are commands) every rule of conduct, 
which is obeyed by the bulk of a given society, is a law, provided, 
of course, it is coupled with a sanction appropriate to law in the 
state of civilization which that society has reached; and that, con- 
versely, no command or rule of conduct is a law if it does not 
receive the obedience of the bulk of the society.} 

This test can readily be applied to existing enactments, but it is 
not always easy to prophesy whether a command of a new and 
unprecedented character would be obeyed or not. Inasmuch, 
however, as the bulk of every society, except in cases of severe 
social convulsion, is, from one motive or another, in the habit of 
obeying what it regards as the law, and is not in the habit of obey- 
ing rules which it does not consider law unless they are agreeable, 
it is sufficiently accurate to say that if the bulk of a society con- 
sider that a certain command, if issued by the sovereign, would 
not be a law, and if they are not disposed to obey it, then such a 
command would not be a law, and does not lie within the legisla- 
tive power of the sovereign. The extent, in other words, of sov- 





1 It may be supposed that, according to this principle, the statutes forbidding the use 
of liquor in some States are not laws, but that would be going too far, because these 
acts are by no means disregarded. Persons violating them may perhaps be rarely prose- 
cuted, but the law is strictly enforced by the courts whenever a case is brought before 
them. 
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ereign power is measured by the habit, the opinion, and the dis- 
position of the bulk of the society. 

Bentham appears to have held this view of the limitation of 
sovereignty, although, from some expressions which come after the 
passage here quoted, it is doubtful whether he distinguished clearly 
the position of the sovereign from that of a subordinate legislative 
body. The following extract is from the Fragment on Govern- 
ment, Chapter IV. : — 

“XXXIV. Let us now go back a little. In denying the exist- 
ence of any assignable bounds to the supreme power, I added 
‘unless where limited by express convention:’ for this exception 
I could not but subjoin. One author (Blackstone), indeed, in that 
passage in which, short as it is, he is most explicit, leaves, as we 
may observe, no room for it. ‘However they began,’ says he 
(speaking of the several forms of government) — ‘ however they 
began, and by what right soever they subsist, there is and must be 
in ALL of them an authority that is absolute. . . . To say 
this, however, of a// governments without exception ; — to say that 
zo assemblage of men can subsist in a state of government, with- 
out being subject to some ove body whose authority stands un- 
limited so much as by convention ; — to say, in short, that not even 
by convention can any limitation be made to the power of that 
body in a State which in other respects is supreme, would be say- 
ing, I take it, rather too much: it would be saying that there is no 
such thing as government in the German Empire; nor in the Dutch 
Provinces; nor in the Swiss Cantons; nor was of old in the Achzan 
league.” 

“XXXV. In this mode of limitation I see not what there is 
that need surprise us. By what is it that any degree of power 
(meaning jolttical power) is established? It is neither more nor 
less, as we have already had occasion to observe, than a habit of, and 
disposition to obedience: adzt, speaking with respect to past acts ; 
disposition, with respect to future. This disposition it is as easy, 
or I am much mistaken, to conceive as being absent with regard to 
one sort of acts, as present with regard to another. Fora body, 
then, which is in other repects supreme, to be conceived as being 
with respect to a certain sort of acts limited, all that is necessary is, 
that this sort of acts be in its description distinguishable from every 
other.” 

“XXXVI. By means of a convention, then, we are furnished 
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with that common signal which, in other cases, we despaired of find- 


with respect to which the government is therein precluded from 
issuing a law to a certain effect: whether to the effect of command- 
ing the act, of permitting it, or of forbidding it. A law is issued to 
that effect notwithstanding. The issuing, then, of such a law (the 
sense of it, and likewise the sense of that part of the convention which 
provides against it being supposed clear) is a fact notorious and 
visible to all: in the issuing, then, of such a law, we have a fact 
which is capable of being taken for that common signal we have 
been speaking of. These bounds the supreme body in question 
has marked out to its authority: of such a demarcation, then, what 
is the effect? Either none at all, or this: that the disposition to 
obedience confines itself within these bounds. Beyond them the 
disposition is stopped from extending: beyond them the subject is 
no more prepared to obey the governing body of his own state 
than that of any other. What difficulty, I say, there should be in 
conceiving a state of things to subsist in which the supreme 
authority is thus limited, — what greater difficulty in conceiving it 
with this limitation, than without any, I cannot see. The two states 
are, I must confess, to me alike conceivable: whether alike ex- 
pedient, — alike conducive to the happiness of the people, is an- 
other question.” ‘ 

It is worth while to notice here a difficulty which Austin en- 
counters when he tries to explain the position of a person who is, 
at the same time, sovereign in one independent political society 
and subject in another. ‘ Supposing, for example,” he says (Lect, 
VI., p. 216, 2d ed.), “that our own king were monarch and auto- 
crator in Hanover, how would his subjection to the sovereign body 
of king, lords, and commons, consist with his sovereignty in his 
German kingdom? A limb or member of a sovereign body would 
seem to be shorn, by its habitual obedience to the body, of the 
habitual independence which must needs belong to it as sovereign 
in a foreign community. To explain the difficulty, we must 
assume that the characters of sovereign, and member of the 
sovereign body, are practically distinct: that, as monarch (for 
instance) of the foreign community, a member of the sovereign 
body neither habitually obeys it, nor is habitually obeyed by it.” 
Now, a sovereign possessed of strictly unlimited power can issue 
to his subject any commands he may please, and inflict punish- 


ing. Acertain act is in the instrument of convention specified, ' 
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ment in case of disobedience. The sovereign of England, for 
example, may command his subject, the sovereign of Hanover, 
under pain of death, to collect taxes in his German dominions, and 
remit them to England. In his attempt to avoid this conclusion 
Austin concedes the very point at issue, and seems virtually to 
adopt the theory of sovereignty which has been suggested in the 
preceding pages; for, by distinguishing between the acts which the 
king of Hanover performs as subject of England, and those which 
he performs as sovereign of a foreign country, and saying that the 
legislative power of England covers only the former, he admits that 
the British sovereign may have power to issue commands which re- 
late to one class of acts, and at the same time may not have power to 
issue commands which relate to another. This is nothing less than an 
admission that the power of the sovereign is not always unlimited. 
He declares, moreover, that the question whether the legislative 
power of England extends to the acts of its subject performed as 
sovereign of Hanover is determined by the habitual obedience of 
the subject in that capacity. He considers, therefore, that, in this 
case at least, the extent of the sovereign’s power is measured by 
the habitual obedience of the subject. The same or a similar 
difficulty is involved in Austin’s statement (Lect. VI., p. 323, 2d 
ed.), that a person may be at the same time completely a member 
of one independent political society, and for certain limited purposes 
a member of another; but he makes no attempt to solve it. 

If the extent of sovereign power is measured by the disposition 
to obedience on the part of the bulk of the society, it may be said 
that the power of no sovereign can be strictly unlimited, because 
commands can be imagined which no society would be disposed to 
obey. This may very well be true, and perhaps it would be proper 
to classify sovereigns, not according as their authority is absolute 
or not, but according as it is indefinite, or restrained within bounds 
more or less definitely fixed. Unless, indeed, the limits of power 
are tolerably well determined they tend to stretch farther and 
farther. Now, definite limits may be set to sovereign power in 
either one of two ways. They may result from the rivalry of two 
independent rulers, which settle by negotiation questions con- 
cerning the boundaries of their respective jurisdictions, and quarrel 
when they cannot agree; or they may be established by some 
formal declaration, which by sufficient precision enables the bulk 
of the society to have a general opinion about the extent of leg- 
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islative authority, and to distinguish between those commands which 
fall within the boundaries prescribed and those which do not. 

Let us consider the first of these cases. If the sovereign’s power 
to make laws can be limited to a certain class of affairs, it is clear 
that other matters not within these limits may form the sphere of 
action of another sovereign, and thus two sovereigns may issue 
commands to the same subjects, each being supreme in his own 
department. It may not, perhaps, be always easy in such cases to 
define accurately the boundaries of each ruler’s authority; but this 
difficulty, which arises from the impossibility of an exact classifica- 
tion of all human actions, is constantly met with in applying the 
law, and does not affect the proposition that two sovereigns with 
different spheres of activity may govern the same subjects. The 
relation of the Church to the various temporal rulers in Europe 
during the Middle Ages was, indeed, of the character here de- 
scribed. 

The possibility of what I may call a dual sovereignty in one 
political society suggests an inquiry into the connection between the 
terms “sovereign” and “ nation.” The former is the name given to an 
independent political superior, considered in relation to his subjects. 
The latter is applied to the society composed of the superior and 
the subjects, considered in relation to other independent political 
societies. Now, it is often assumed that these two conceptions are 
inseparable; that every nation must have one and only one 
sovereign, and that every sovereign, together with his subjects, 
must constitute a nation; but I think that this is a mistake, 
because, if, as I have urged, there can exist within the same ter- 
ritory two sovereigns, issuing commands to the same subjects 
touching different matters, it may very well happen that one of 
them has no relations with other independent political societies. It 
may happen, for example, that the authority of a sovereign, in 
respect to the matters within his competence, extends over several 
communities, each of which is subject in other matters to an inde- 
pendent political superior of its own, while all the relations with 
foreign powers fall within the competence of the central govern- 
ment, and in this case the lesser political bodies, although strictly 
sovereign, could not properly be called nations. I do not assert 
that this is true of the United States, but merely that there is 
nothing illogical or impossible in such a state of things. The 
proposition in fact, that a nation can have only one sovereign, and 
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that every sovereign together with his subjects must constitute a 
nation, depends upon the hypothesis that the authority of a 
sovereign is necessarily unlimited, and with that hypothesis it 
must stand or fall. 

The second method in which the limits of sovereign power may 
be definitely fixed is, by means of a declaration, sufficiently pre- 
cise to enable the members of the society to distinguish between 
those commands which fall within the authority of the sovereign 
and those which do not. Such a declaration can be made in 
various ways, and, in order that it may have the effect proposed, it 
is only necessary that the bulk of the community should consider 
all commands issued in excess of the authority set forth invalid, 
and should not be disposed to obey them. It can be made, for 
example, by means of a convention or compact as Bentham sug- 
gests, or without any compact by the sovereign himself, by an 
assembly of citizens when changing the form of government, or 
by several independent communities when uniting to create a new 
nation. It is, in fact, conceivable that it might be made with- 
out any written instrument at all, by a process of gradual evolu- 
tion, although such a state of things is not very likely to occur, 
and probably would not be permanent. Provided, however, the 
result I have described is reached, the method of attaining it is 
quite immaterial. 

Several different theories about the political institutions of the 
United States have been put forward from time to time, but I 
shall refer to them only for the sake of suggesting the bearing 
which the foregoing discussion may have upon them. If Austin’s 
doctrines concerning the nature of sovereignty and of law be ac- 
cepted, only two views of the government of this country can be 
entertained. Of these, one has been rendered famous by the ad- 
vocates of extreme States’ rights, who considered the State com- 
pletely sovereign, and maintained that without its own consent (a 
consent revocable, moreover, at any time), neither the State nor its 
citizens could be bound by any command of the central govern- 
ment. The other is the extreme national theory, which treats the 
authority of the States as entirely dependent upon the pleasure of 
the national sovereign; meaning, of course, by this term, not 
Congress, but the States in union, the American people, or who- 
ever else the sovereign of the nation may be. Now, if the first of 
these views is adopted the Constitution must’ be looked upon as a 
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treaty revocable by any party thereto; if the second, it is a com- 
mand issued by the national sovereign, which can be changed at 
will by him; but if, on the other hand, we reject Austin’s theory, 
we are at liberty to consider the Constitution neither a treaty nor 
a command, nor even a law at all, but a declaration of the limita- 
tions of various sovereign powers, which cannot legally be changed 
except in the manner provided in the instrument itself. The re- 
cent discussion in Rhode Island, of the question whether the Con- 
stitution of a State can legally be amended, except in the manner 
prescribed therein, turns in part upon the same principles, because, 
if Austin’s theory is sound, the Constitution is a law set by the 
sovereign, who is, in the case we are considering, the electoral body 
of the State; and it follows that this body must have power to 
revoke or alter its owncommands. But, if Austin’s theory is wrong, 
it is possible that there may exist in the State no legislative or sov- 
ereign power whatever, except such as is described in the Constitu- 
tion, and, if so, neither the voters nor any other body of persons can 
have any legal authority to make changes in the government, ex- 
cept in accordance with the provisions of that instrument. 

It may be worth while, in this connection, to, remark that, 
whether, like Austin, we consider a constitution a law set by an ab- 
solute sovereign, or whether we regard it as a law made without 
the command of a political superior, or even as no law at all, but 
simply as a declaration of the existing limits of sovereign power, 
the effect of an unconstitutional statute is in each case the same, 
because, if the Constitution, whatever its origin, is a law of superior 
authority, every inferior law inconsistent with it must be void; and 
if, on the other hand, without being a law it is the measure of leg- 
islative power, a statute which exceeds the limits prescribed is des- 
titute of legal authority, and is equally invalid. On this point, 
indeed, and in regard to the functions of courts in dealing with such 
laws, all these theories are exactly in accord. 

In attacking the doctrines concerning sovereignty and law taught 
by the analytical jurists, I have in reality only been trying to carry 
out their own principles. Before their day it was customary to 
seek a foundation for sovereignty in some antecedent right to rule, 
such as a divine commission or an original compact, and the great 
change in the theory of government which Bentham and Austin - 
introduced consisted in their assertion that sovereignty was not a 
question of right, but of fact; that the sovereign was not the person 
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who had a right to rule, but the person who did, in fact, receive 
obedience. Now, the argument in the foregoing pages is an attempt 
to extend this principle, and to show that the existence of any 
law is a question of fact. A command or rule of conduct, ac- 
cording to this view, becomes a law, not because it ought to be 
such, or because it proceeds from a person in other respects sov- 
ereign, but only in case it is really obeyed; and in the same way 
the extent of sovereign power being, like the very existence of 
sovereignty, a pure matter of fact, depends entirely upon the extent 
of the obedience actually rendered. 
A. Lawrence Lowell. 


BosTon. 








HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students, 

















SUBSCRIPTION PRICE, $2.50 PER ANNUM. ..-.-. + «es 35 CENTS PER NUMBER. 
Editorial Board. 
Grorce R.Nutrer, . . . . Editor-in-Chief. 

EVERETT V. ABBOT, WILson G. Crossy, 

GEORGE P. FuRBER, 7veasurer, Orto R. HANSEN, 

CHARLES M. LUDDEN, ALFRED E. McCorpic, 
EDWARD T. SANFORD, Epwarb I. SMITH, 

SAMUEL H. SMITH, JOSEPH WALKER. 








10 TREMONT STREET, Boston, April 2, 1888. 
To the Editors of the HarvaRD Law Review, Cambridge, Mass : — 


GENTLEMEN, — Mr. Justice John Lathrop of the Superior Court of 
Massachusetts recently discovered in a collection of old papers in his 
office in the Court House, in this city, some ‘valuable and _ interesting 
documents and letters relating to the organization of a Harvard Law 
School Association in the year 1868, which he has very kindly placed 
in my hands to be preserved with the papers and records of the present 
Harvard Law School Association. 

Among these papers is a printed circular containing an account of 
the formation of the Association of 1868, to which are appended the 
autograph signatures of two hundred and seventeen former members 
and students of the Harvard Law School, who subscribed to the con- 
stitution and united to form the Association. 

Believing that this document will prove of great interest, not only to 
the survivors of the group of former members of the Law School who 
united to form this first Association of its Alumni, but also to all Har- 
vard Law School men now living who are members of, or interested in, the 
present Harvard Law School Association, I send you a copy of the circu- 
lar, and of the list of the original two hundred and seventeen subscribers, 
with the request and suggestion that they be printed in the pages of the 
HarvarD Law REVIEw. 

The organization of the Association of 1868 was followed in the next 
year by a reunion of its members at a dinner at the Parker House, Boston, 
June 24, 1869, which was numerously attended. Among the distinguished 
guests present on that occasion who responded to toasts were: Hon. E. R. 
Hoar, Attorney-General of the United States ; Mr. Justice Horace Gray of 
the Supreme Court of Massachusetts ; Professor Theophilus Parsons of the 
Harvard Law School; Chief Justice Charles L. Bradley of the Supreme 
Court of Rhode Island; Mr. Justice Storer of Ohio; Mr. Justice Charles 
Devens of the Supreme Court of Massachusetts ; Mr. Justice John Wells of 
the Supreme Court of Massachusetts; Professor James Russell Lowell. 

How soon thereafter the Harvard Law School Association of 1868 
ceased altogether to meet for any purpose, either of business or 
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pleasure, and passed into history, I am unable to say, for none of the 
documents that have come recently into my possession relate to any 
proceedings, or tell the history, of the Association, subsequent to the 
dinner of June 24, 1869, and I am at present without other sources of 
information. 
Very truly yours, 
WintuHrop H. WapeE, 


Treasurer Hl. L. S. Assn. 





HARVARD LAW ASSOCIATION. 
Dane Law ScHOOL, CAMBRIDGE, Mass. 


A meeting of the Students and Resident Graduates of the DanE Law 
ScHooL was held in the Library Room of Dane Hall, on the evening 
of the twenty-second of June, for the purpose of proposing a plan for 
the organization of an Association of the past and present members of 
the School. At this meeting a committee was appointed to make ar- 
rangements for a second meeting, and to prepare an address to the older 
members of the School, inviting their attendance at, and co-operation 
in, the proceedings of the subsequent meeting. 

Agreeably to such instruction, the following circular was prepared 
and issued by the committee : — 

CaMBRIDGE, June 25, 1868. 

Sir,— The many pleasant, personal, and local associations which 
ordinarily grow out of the assembling together of young men, for the 
purposes of education and general culture, have often suggested to the 
members of the Law School of Harvard University a desire to adopt 
some means of keeping alive an interest in each other’s fortunes and 
success in life, and in preserving those relations of personal regard, 
which time and a separation from each other can hardly fail to dim, if 
not to obliterate. 

Encouraged by opinions expressed by past members of the School, 
the present members thereof, in order to devise a plan for a more per- 
manent union of influence and interest, convened at Dane Hall on the 
evening of the twenty-second inst., to consult upon the best means of 
accomplishing this purpose. A committee was raised to consult with 
former members of the School and ask their co-operation, and to address 
to such of them as they could reasonably expect to be present, a circular 
inviting them to attend a meeting at an early day, for the purpose of 
forming an Association similar to the Alumni Associations of the New 
England Colleges, of such as have been members of the Harvard Law 
School, to come together at stated periods, and to strengthen and extend 
a liberal and generous sympathy among those who have been educated 
to the same noble science, and have shared the instruction and honors 
of acommon A/ma Mater. 

This circular letter, subscribed by past as well as present members of 
the School, has accordingly been prepared, and is now forwarded to 
you, requesting you to meet at Dane Hall, on Thursday, July gth, 1868, 
at 7% o’clock P.M., to confer and take measures to organize such an 
Association. If unable to attend, please communicate your views and 
wishes in the premises, by letter, to be read at the meeting, addressed 
to Georce H. Bates, Cambridge, Mass. 
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The undersigned would venture further to suggest, in favor of such an 
Association, that, if organized and sustained upon the broad and generous 
principle of cultivating a mutual respect and regard among the members 
of a profession so widely extended, and embracing within its scope so 
many subjects of important and interesting investigation, it can hardly 
fail to be of great value as an instrumentality for good, beyond its bear- 
ing upon the personal relations of its members. It can be made the 
medium of a sound public sentiment upon matters outside of the imme- 
diate precincts of professional duty, and will go far towards creating and 
strengthening that relation which ought to subsist between educated 
men, and supplying a principle of national life and unity to the active 
_ thought of the country. 


Yours truly, 


GEORGE S. HILLARD, Horace R. CHENEY, 
Emory WASHBURN, GeEorGE H. Bares, 
Benj. R. Curtis, TuHos. McC. Basson, 
Cuas. THEO. RUSSELL, Joun J. McCook, 
Tuos. RUSSELL, Of the School. 
E. P. Brown, 


J. Q. A. BRACKETT, 
Wm. H. WINTERS, 
Of the Alumni. 


The second meeting was held in Dane Hall, on Thursday evening, 
July gth, and was organized on motion of Hon. Geo. S. HILLarD, by 
the appointment of Ex-Gov. WasHBuURN as Chairman. PRor. WasH- 
BURN, on taking the chair, made a statement of the objects of the meet- 
ings, and expressed himself as heartily in favor of the establishment of 
an Association of the character proposed, believing that the existence of 
such an organization would advantageously affect the prosperity and in- 
fluence of the School; that it would be a bond of sympathy and union 
between the members of the profession in all parts of the Union, who 
have enjoyed the advantages of a legal education at Cambridge, and 
would assist in securing the success of those important principles and 
objects to which the attention of the Alumni had been called in the 
above circular. On motion, Mr. W. H. Winters was appointed Sec- 
retary. Hon. Cuas. THeo. RussELL moved that the meeting proceed 
to the organization of an Association of the School as proposed. ‘The 
motion was carried. 

On motion of Hon. RicHarp H. Dana, JR., it was voted that a com- 
mittee of five be appointed to draft a Constitution. The Chair appointed 
as members of said committee, Messrs. DANA, LaTHROP, WRIGHT, 
BRACKETT, and Bapson. 

During the absence of the committee, Mr. G. H. Bares, of Dela- 
ware, read letters in response to the circular from JupcE Gro. Hoap- 
LEY, Cincinnati; Gen. Gro. F. SHepiey, Portland; Hon. Euinu B. 
WasHBURNE, Washington, D.C. ; Hon. Wm. Pinckney WuiTeE, Baltimore ; 
Gov. R. B. Hayes, Ohio; Jupce NatTHanieL Hotes, St. Louis; 
Hon. A. G. Macratu, Charleston, $.C.; Hon. CuHas. Peasopy, New 
York ; JupGE Devens, Worcester; JupGE Marcus Morron ; Hon. JOHN 
C. CHURCHILL, Washington, D.C.; Pror. THEo. Parsons, and others. 
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Brief and interesting addresses were also made by Hon. Geo. S. 
Hitiarp (Class of 1832), JAMES RusSELL LOWELL (Class of 1841), 
Hon. Ricuarp H. Dana, Jr., and by other gentlemen. 

The Committee on the Constitution, through their Chairman, Mr. 
Dana, made their report. 

The Constitution as adopted is hereinafter recited. 

Upon the adoption of the Constitution, a committee on permanent 
organization, composed of Messrs. RussELL, LOWELL, THomas, CLIF- 
FORD, and Bares, were appointed. ‘The report of the committee was 
accepted, and the following members were selected as the officers of 
the Association for the first term : — 


President, Hon. BenjAMIN R. Curtis, Massachusetts. 
Vice-Presidents, “ CHARLES BraDLey, Rhode Island. 
«Wn. M. Evarts, New York. 
«A. S. Macratu, South Carolina. 
“ ~GrEoRGE Hoab ey, Ohio. 
“© OcpEN HorrMan, California. 
Recording Secretary, JoHN LaTurop, Esq., Boston. 
Corresponding Secretary, C. C. Reap, “ 
‘Treasurer, Wm. I. BowpiTcu, - - 
Executive Committee, Hon. Ricuarp H. Dana, Jr. 
“« GEeorGE S. HILLARD. 
Henry W. Muzzey, Esq. 
FranK GoopwIn, ” 
Joun F. Situ, ” 


The following resolution was unanimously adopted : — 


Resolved, ‘That the members of the Association are earnestly rec- 
ommended to form auxiliary local clubs in the States and principal 
cities of the Union, to assist in promoting the objects set forth in the 
preamble to the Constitution. 

On motion, the meeting then adjourned. 

Gentlemen who have been connected with the Law School, either as 
professors or students, are invited to subscribe their names to the fol- 
lowing, the Constitution. 


CONSTITUTION OF THE HARVARD LAW ASSOCIATION. 
Preamble. 


The past and present members of the Dane Law School of Harvard 
University unite to form ‘The Harvard Law Association,” having in 
view, among others, the following objects: To maintain and advance 
the character of the Dane Law School,—to promote its general wel- 
fare, to revive the pleasing memories of common legal studies, to 
secure the highest moral and intellectual standards for the legal profes- 
sion, and to purify it from sectional and all other narrowing influences ; 
also by cultivating a mutual respect and an agreeable social intercourse 
among its members, to become the medium of a sound public sentiment 
upon matters outside of the strict limits of professional duty, and to 
create and strengthen those relations which ought to subsist between 
educated men whose position gives them influence over the life and 
thought of the country. 
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Art. I, or MEMBERS. 


All who have been connected with the Law School, either as pro- 
fessors or students, shall be of right members of the Association. 


Art. II. or OFFICERS. 


Section 1. The Officers of the Association shall be a President, 
five Vice-Presidents, a Recording Secretary, a Corresponding Secre- 
tary, a Treasurer, and'’an Executive Committee; all of whom shall be 
elected at regular meetings of the Association, to serve for the term of 
two years. 

Sect. 2. The President shall preside at all meetings, and perform all 
the other duties usually incident to that office. 

Secr. 3. The Vice-Presidents in the order of seniority shall, in the 
absence of the President, perform his duties. 

They shall be elected one from each of the Mew England, Middle, 
Southern, Western, and Pacific divisions of States. 

Sect. 4. The Recording Secretary shall have charge of all records 
of the Association, shall make and keep accurate minutes of all meet- 
ings, shall prepare and preserve, as accurately as may be, a record of 
all members of the Association, with the year in which they left the 
School, their residence, the public positions which they may have held, 
and any other matters of interest concerning them. He may in his 
discretion appoint in any State an Assistant Secretary, whose duty it 
shall be to collect and forward to him any statistics in regard to the 
members of the Association in that section of the country. 

Sect. 5. The Corresponding Secretary shall conduct the correspond- 
ence of the Association. 

Secr. 6. The Executive Committee shall consist of five members, by 
election, residing in Massachusetts, and the Secretary and Treasurer, 
ex-officits. 

Art. III. MEeEtINcs, 


There shall be a meeting of the Association every year, at such time as 
the Executive Committee shall appoint, who shall also have authority to 
call special meetings, with such notice as they shall deem sufficient. 


Art. IV. AMENDMENTS. 


This Constitution may be amended at any of the regular meetings of 
the Association by a vote of two-thirds of those present. 
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THE LAW SCHOOL. 


LECTURE NOTES. 


EVIDENCE — ADMISSIBILITY OF DECLARATIONS OF ‘TESTATOR TO 
PRovE ConTents OF Losr WILL. — (From Prof. Thayer's Lectures.) 
— Stephen’s proposition in his Digest is this: ‘The declarations 
of a deceased testator as to his testamentary intentions and as to the 
contents of his will are deemed to be relevant, when his will has been 
lost and when there is a question as to what were its contents. . . . 


In all these cases it is immaterial whether the declarations were made ~ 


before or after the making or loss of the will! This is very question- 
able. 

The case cited to support the proposition is Sugden v. Lord St. 
Leonards.* In this case the will had disappeared, and its contents 
were proved by the direct testimony of one witness who was well 
acquainted with them. That was the main evidence in the case. The 
judges repeatedly declared, that it did not need corroboration, but that it 
was satisfactory to find corroboration, and for that secondary purpose 
declarations of the testator made both before and after the making of 
the will were admitted. On appeal the admission of this evidence was 
sustained. 

This is all that the case decided, but it is remarkable for many ill- 
considered dicta as to the hearsay exceptions, and as to the rules of 
evidence in general. See especially the opinions of Jessel, James, and 
Cockburn. Mellish, L. J., states the sounder doctrine, and his decision 
is consistent with the authorities. 

The doctrine put forward by some of the judges that if evidence is 
admitted for one purpose, it may be used for any- other, is not to be 
accepted ; and the remarks of the Master of the Rolls as to the hearsay 
rule are peculiarly loose and inaccurate. 

Sugden v. St. Leonards is cited with approval in a late Massachu- 
setts case.2 But in Woodward v. Goulstone,* in the House of Lords in 
1886, the gravest doubt is thrown on the main propositions of the case, 
and the view taken by Mellish, L. J., is favored. 

In the case of Quick v. Quick? which Sugden v. St. Leonards 
disapproves, declarations of the testator, made after the execution of 
the will, were offered, not as corroborative proof, but as the only evi- 
dence of the contents of the will, and it was held that they were not 
admissible. The questions raised in the two cases were not necessarily 
the same. 


Lease — TENANT’S RELIEF IN Equity FOR BREACH OF CONDI- 
TION. — (From Prof. Gray's Lectures.) — When the landlord has 
expressly sanctioned the breach of condition, or knowing of it has 
waived performance by accepting rent, he is not allowed, even at law, 
to turn the tenant out. 

In certain cases equity will afford protection where courts of law 
will not. 





1 Art. 29. 2L.R.1 P. D. 154. 
8 Pickens v. Davis, 134 Mass. 252. 4L. R. 11 App, C. 469. 
5 3 Sw. & Tr. 442: 











THE LAW SCHOOL. 95 


If, for instance, there has been delay in the payment of rent or taxes, 
and the tenant pays in full with interest or tenders payment after the eject- 
ment suit is brought, equity will protect him against the landlord. (Géles v. 
Austin, 62 N. Y. 486). On the other hand, it has been decided that for 
breach of covenant to keep the premises insured equity can afford no relief. 
(Green v. Bridges, 4 Sim. 96). Where the covenant is to repair, the law 
is not very well settled. In Bracebridge v. Buckley, 2 Price, 200, it was 
held (with a dissenting opinion) that under the circumstances of that case 
equity could not interfere. 

The principle underlying these decisions seems to be, not that a breach 
has occurred and the landlord has not been injured, nor that damages have 
been given, but that the contract has inefact never been broken. In other 
words, where the parties can be restored to the position they held at the time of 
the breach, equity will eliminate the element of time. Now, in case of a 
covenant to keep the premises insured, it is plain that equity cannot relieve. 
Nothing can put the parties in the position they occupied before the breach. 
The risk has been incurred, and no subsequent insurance could guard 
against a prior risk. This is equally true when the lessee having covenanted 
to insure the premises in the lessor’s name insures them in his own, — even 
when this occurs through no fault of the lessee, but by the unauthorized act 
of his agent. (Green v. Bridges, supra.) 

The covenant to repair stands on a peculiar footing. It is evident, on 
the one hand, that in every case all possible claims could not be satisfied 
by a distinct payment of money, and yet, very often, if the premises are 
repaired they are put in exactly the same condition, or even better con- 
dition, than if the repairs had been made at the proper time. The general 
rule of equity does not seem, however, to allow relief in this case. The 
covenant was for the doing of a certain thing; that thing has not been 
done, and equity cannot superintend the performance of it. Where the 
breach of condition consists in the non-payment of money the parties‘ can, 
by the very decree of the court, be put in the same position as at the time 
of the breach. 

So where the making of a settlement was a condition annexed to a leg- 
acy, and the settlement was not made within the specified time, although 
through no fault of the legatee, it was held that equity could not interfere. 
(Jn re Hodges’ Legacy, L. R. 16 Eq. 92.) 

There exists a special ground for the interference of equity whenever the 
tenant has been led by the acts of his landlord to believe that a condition 
would not be strictly enforced. When the tenant has been accustomed to 
pay his rent on the tenth of the month, though due on the first, the land- 
lord cannot, without warning, demand the rent on the first, and turn the 
tenant out for not complying. This is called the relief of Equity against 
surprises. 





1 But see contra, Mactier v. Osborne, 15 N. E. Rep. 641 (Mass.). 
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RECENT CASES. 


AUTHORITY OF TEACHER—CORPORAL PUNISHMENT.—In a criminal prose- 
cution against a teacher for assault and battery in chastising a pupil it was eld, 
that within the limits of his jurisdiction and responsibility a teacher may punish 
a pupil, not cruelly or excessively, but in proportion to the gravity of the offence, 
and within the bounds of moderation, and in a kind and reasonable spirit. 
There is a presumption that the teacher properly punished the pupil, and the 
burden is on the latter to show the contrary.— Vanvactor v. State, 15 N.E. 
Rep. 341 (Ind.). 


BANKS AND BANKING — INSOLVENCY — DISCOUNTS AND COLLECTIONS — 
Trust Funp.—A New York bank was accustomed to discount notes for a 
Houston bank, and on maturity forward them to the Houston bank for collection 
and returns, with an understanding that the proceeds of such discounted notes 
should be preserved by the Houston bank as the property of the New York bank, 
and be returned to it as such. Such notes, amounting to $5,000 having been 
collected by the Houston Bank, the proceeds were credited to the New York bank, 
and then mingled with its own funds. On the subsequent insolvency of the 
Houston bank, 4e/d, that the New York bank was entitled to payment of this 
amount in priority to other creditors. The understanding between the banks 
prevented the ordinary relation of debtor and creditor from existing between 
them after the collection, and gave the proceeds the character of a trust fund, 
which was not divested by being mingled with the other moneys of the collecting 
bank. If “throughout all the trustee’s dealings with the funds so mingled 
together, he keeps on hand a sufficient sum to cover the amount of the trust 
money, ... the trust should attach to the balance that is found to remain in 
his hands.” Continental Nat. Bank of N. Y.v. Weems, 6S. W. Rep. 802 (Tex.). 


CoMMON CARRIER— LIMITATION OF LIABILITY.— Action against an Express 
Co. for negligently delaying shipment of goods. The written contract for ship- 
ment contained a clause that “the said Pacific Express Co. shall not be held 
liable for any claim of whatsoever nature arising from this contract, unless such 
claim shall be presented in writing within sixty days from the date hereof.” The 
claim was not presented within the time required. e/d, that the plaintiff’s 
right of recovery for delay in shipment was not barred by the clause in question. 
Limitations put by a common carrier upon its liability are valid only when rea- 
sonable. This limitation is unreasonable. acific Exp. Co. v. Darnell, 6 S. W. 
Rep. 765 (Tex.). A note collects cases. 


COMMON CARRIERS — TRANSPORTATION COMPANIES — LIMITATION OF LJIA- 
BILITY. — The plaintiff delivered goods for shipment to the Merchants’ Despatch 
Transportation Company, under a bill of lading which reserved to the company 
the right to select the particular line of railroads over which the goods should be 
sent, and stipulated that in case of loss the railroad in whose actual custody the 
goods should be at the time of the loss should alone be liable therefor. ed, 
that this stipulation did not relieve the company from liability for loss of the 
goods. The right of selection of lines reserved to the company made the railroads 
its agents, and the company, being a common carrier, could not lawfully con- 
tract against the consequences of the negligence of its agents. Adjudged cases 
have already applied this principle to express companies. The doctrine does not 
depend upon the fact that the messengers of express companies accompany the 
freight, but is equally applicable to the case of despatch companies. Block v. 
Merchants’ Despatch Transp. Co.,6S. W. Rep. 881 (Tenn.). 


CONSTITUTIONAL LAW—CONFINEMENT FOR DRUNKENNESS.— An Act pro- 
viding that any person charged with being an inebriate, habitual or common 
drunkard, may be arrested and brought before a judge of a court of record for 
trial, and if convicted, sentenced to confinement in any inebriate or insane asylum, 
is in violation of Const. U. S. Amend. art. 14, §1, which declares that no State shall 
“deprive any person of... liberty... without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the laws.” State v. 
Ryan, 36 N. W. Rep. 823 (Wis.). 
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CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — A statute of Indiana re- 
quired every sleeping-car company incorporated under the laws of another State, 
and doing any business in Indiana, to pay a certain tax, based upon the proportional 
part-of the gross receipts due to the business done within the State. e/d, unconsti- 
tutional, because a tax upon interstate commerce. State v. Woodruff, S. & P. Coach 
Co. 15 N. E. Rep. 814 (Ind.). 

The late decisions of the U. S. Supreme Court are referred to as carrying the 
power of the United States over interstate commerce to the fullest extent, even 
to annulling the police power of the States where interstate commerce is con- 
cerned. See Robbins v. Taxing Dist.. 120 U.S. 489, digested in 1 Harv. L. REv. 
108. 


CONSTITUTIONAL LAW — INTOXICATING LIQUORS — REGULATION OF CoM- 
MERCE. — An Iowa statute forbidding any common carrier to bring within the State 
any intoxicating liquors from any other State or Territory without first being fur- 
nished with a certificate from the auditor of the county to which such liquor is to 
be transported, certifying that the consignee is a person authorized to sell intoxicating 
liquors, is an unconstitutional regulation of interstate commerce. Waite, C. J., 
Gray = Harlan, JJ., dissenting. Bowman v. Chicago & NV. W. Ry. Co., 8 Sup. Ct. 
Rep. 689. 


CONSTITUTIONAL LAW — PROHIBITORY LiIQuoR LAw. — A statute which pro- 
vides that no person shall manufacture, or keep on his premises, any intoxicating 
liquors for the purpose of sale, is not rendered void as an unconstitutional regulation 
of interstate commerce, because the prohibition would cover the case of liquor kept 
for the purpose of sale without the State. Séate v. Fitzpatrick, 37 Alb. L. Jour. 


290 (R. I.). 


ConTRACT — RIGHT OF BENEFICIARY TO SUE. — Where a contract is entered 
into for the benefit of the third party, he can sue the promisor in his own name. 
Hostetter v. Hollinger, 12 Atl. Rep. 741 (Pa.). 

But where the promise is made for the benefit of the promisee, ¢. g., a promise to 
pay the debt of another, in which case the promise is for the benefit of the debtor, the 
third party cannot sue. Austin v. Seligman, 18 Fed. Rep. 519. 


CopyrRIGHT — ExTRACTS FROM Book. — Defendant published a pamphlet 
which contained about one hundred short extracts taken from complainant’s book. 
Bill for injunction. e/d, that if extracts had been scattered through defendant’s 
book, so that it would be impossible to separate them from the original matter, 
it would be proper to apply the doctrine of confusion of goods, and enjoin the 
whole book; but as three-fourths of the extracts from complainant’s book — and 
practically all to which he‘could lay claim as original matter — were contained in 
the first chapter, being the first eleven pages of the pamphlet, the injunction should 
extend only to this portion of the publication. /Aurmer v. Elstner, 33 Fed. Rep. 


494 (Mich.). 


DEED— FRAUD IN OBTAINING DELIVERY — BONA FIDE PURCHASERS. — Where 
the grantor of land executed a deed, and before payment of the purchase-money 
placed the deed in the grantee’s possession, upon the fraudulent representation that 
he wanted it to copy field-notes of the land, Ae/d, that this did not operate as a de- 
livery of the deed, and passed no title, and that one who, without knowledge, subse- 
quently took a deed from the grantee for a valuable consideration, could not be held 
a purchaser for value as against the original grantor. Svtefian v. Milmo Nat. Bank, 
6S. W. Rep. 823 (Tex.). 

This would seem to be a suitable case for the application of the doctrine of estop- 
pel; the numerous authorities cited by the Court scarcely bear out their proposition ; 
many of them are cases of deeds given in escrow. 


DEED — MISTAKE IN DESCRIPTION — PAROL EVIDENCE TO EXPLAIN. — In an 
action of trespass to try title between the respective grantees of R and S, the two 
parties to a deed, held, that evidence was inadmissible to show that the descriptive 
words in the deed were improperly used, and that other land than that described 
was intended to have been conveyed. Such evidence would have been admissible 
had the controversy been between R and S; but “vendees of S,in the absence of 
knowledge that a mistake in the description of the land intended to be conveyed by R 
to S had been made in the deed, if a mistake in this respect occurred, were entitled 
to rely on the description contained in the deed.” Farley v. Deslande,6S. W. Rep. 
786 (Tex.). 











98 HARVARD LAW REVIEW. 


Duress — EQUITABLE. — The plaintiff’s son, about to abscond, executed to his 
father a conveyance of property to'secure liabilities incurred on his account. One 
of the defendants, W, a justice of the peace, was employed to make the transfers. 
Soon after the son absconded the defendants obtained a bond and mortgage from 
the plaintiff to secure them from loss as creditors of the son. It appeared that 
the bond and mortgage were obtained by exciting the fears of the plaintiff, who 
was a farmer over 70 years old, in distressed circumstances, through the representa- 
tions of W that, unless the plaintiff secured the defendants, the transfers by the 
son to him would be set aside as fraudulent. e/d, that the bond and mortgage 
were void because of undue influence. The relation between W and the plaintiff 
— that of confidential adviser to effect the transfers — required W to act in good 
faith, without using the information obtained through that relationship to the dis- 
advantage of his employer. “This principle holds good wherever fiduciary rela- 
tions exist, and there has been a confidence reposed which invests the person trusted 
with an advantage in dealing with the person so confiding.” Fisher v. Bishop, 15 N.E. 
Rep. 831 (N. Y.). 


EsToPpPEL — JUDGMENT. — Defendant held certain notes against plaintiff. They 
entered into an executory agreement for a compromise, whereby less than the face 
value of the notes was to be accepted by the defendant. Before this agreement was 
carried out defendant brought suit on the notes, and plaintiff defaulted. Plaintiff now 
sues on the agreement. /Ye/d, that the judgment on the notes is no bar to this action. 
Where a defence constitutes cause of action it need not be set up as a defence. Hunt 
v. Brown, 15 N.E. Rep. 587 (Mass.). 


EVIDENCE — CHARACTER. — In an action on a note, where the defence was that 
the note was given for intoxicating liquors sold to the defendant, at a time when 
plaintiff knew that the defendant was a person of intemperate habits (such sale by 
law of Alabama being illegal), it was e/d, that evidence of the general reputation of 
the defendant was inadmissible to prove that he was a man of intemperate habits, 
though admissible to show the plaintiff's knowledge of that fact. Col/ins v. Jones, 3 So. 
Rep. 591 (Ala.). 


EVIDENCE — CRIMINAL LAW — ADMISSIBILITY OF FORMER CRIMES TO SHOW 
Motive. — The defendant was indicted for bribing a New York alderman to grant a 
franchise to the Broadway Surface Railway. e/d, that evidence that the defendant 
had the year previously attempted to bribe the clerk of the New York Assembly to 
alter a bill then pending before the Assembly, so that its terms would authorize the 
building of a surface railway on Broadway, was inadmissible to show motive in the 
defendant. This is merely character evidence, too remote and too dangerous. People 
v. Sharp, to Crim. Law Mag. 200 (N. Y.). 

This is an extreme case. “Another act of fraud is admissible to prove the 
fraud charged only where there is evidence that the two are parts of one scheme 
or plan of fraud, committed in pursuance of a common purpose.” Fordan v. Osgood, 
109 Mass. 457. The principle that on trial for one crime evidence of another 
crime is admissible to show motive when the two are parts of one plan, actuated 
by a common purpose, has been approved in the recent Mass. case of Com. v. 
Robinson, not yet reported. The two crimes in People v. Sharp were part of one 
scheme, committed in pursuance of a common purpose, — the getting a Broadway 
surface railroad. The first attempt went directly to. show the existence of this mo- 
tive in Sharp’s mind, and the strength of that motive. Shaffner v. Com.,72 Pa. St., 
limiting this doctrine to cases where, previously to, the first crime, the two crimes 
were contemplated in the defendant’s mind as parts of the same plan or transaction, 
has been virtually overruled by Goersen v. Com., 99 Pa. St. 388; s. c. 106 Pa. St. 
477- 


EvIpENCcE — “ EpMuNDS LAW” — COHABITATION WITH LEGAL WIFE. —In a 
trial under the ‘‘ Edmunds Law,” which provides “‘ that if any male person cohabits 
with more than one woman, he shall be guilty of misdemeanor,” the defendant denied 
cohabitation with his legal wife, A, but confessed cohabitation with B. /e/d, it is a 
conclusive presumption that a husband cohabits with his legal wife if he contributes 
towards her support and lives within her vicinity. U.S. v. Harris, 17 Pac. R. 75 
(Utah). 


EvIDENCE — FRESH CoMPLAINT. — In a prosecution for rape, the defendant, on 
cross-examination, can ask the prosecutrix to give the particulars of the fresh com- 
plaint; and when this is done to impeach the testimony of the prosecutrix, the 
State can introduce evidence to corroborate her testimony. Barnett v. State, 3 So. 
Rep. 612 (Ala.). 
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EvIDENCE — STATUTE— PRIMA FAcIE EviIDENCE.—Under Public Laws of 
Maine, 1887, ch. 140, providing that the paymant of the United States special 
liquor tax shall be prima facie evidence that the person paying the same is a 
common seller of intoxicating liquors, it is error to instruct the jury that they 
must find a person guilty upon proof of such fact alone. Per Walton, J.: “ Prima 
facie here means only ‘presumptive;’ otherwise, the statute would be uncon- 
stitutional. The very essence of ‘trial by jury’ is the right of each juror to 
weigh the evidence for himself, and in the exercise of his own reasoning facul- 
ties determine whether or not the facts involved in the issue are proved.” State 
v. Liguors and Vessels, 12 Atl. Rep. 794 (Me.). 


EVIDENCE — VALIDITY OF DEED—MENTAL CAPACITY OF GRANTOR.—In 
an action to set aside a deed on account of the grantor’s mental incapacity, 4e/d, 
that the unnatural disposition made of the estate is competent evidence as to such 
incapacity. Bressey’s Adm’r v. Gross, 7 S. W. Rep. 150 (Ky.). 


HIGHWAY — DEDICATION — ESTOPPEL BY NON-ACCEPTANCE.—In a sale . of 
land the recitals in the deed and an agreement between the parties constituted a 
dedication of an adjacent strip of the grantor’s land as a public street. The strip 
was enclosed by fences and occupied by buildings, and so remained. In a suit 
by the city, at the end of ten years, to have it declared a street, it was he/d, that 
there never having been any act on the part of the city recognizing or accepting 
such dedication, the city acquired no right to claim the property in controversy 
for the purposes of astreet. City of Galveston v. Williams,6 S. W. Rep. 860 (Tex.). 

Compare Crocket v. City of Boston, 5 Cush. 182, which holds that an offer of 
dedication is presumed to remain open a reasonable time, and that acceptance 
within a year and four months is acceptance within a reasonable time. 


HuSBAND AND WIFE— LIABILITY OF THE FORMER FOR THE DEBTS OF THE 
LATTER. — Money paid by the husband as executor of his wife’s estate for her 
funeral expenses and monument is chargeable against her estate; but a physi- 
cian’s bill for attending the wife during her last illness is a personal debt of the 
husband. Moulton v. Smith, 17 Atl. Rep. 891 (R. 1). 


HUSBAND AND WIFE — PARTNERSHIP — SEPARATE EsTaATE. — An Arkansas 
statute constitutes all property owned by a woman before marriage or acquired 
after marriage, her separate property, which she may sell or assign; she may carry 
on any business and perform any services on her sole and separate account; she 
alone may be sued therefor, and her separate property subjected to execution. In 
a Mississippi case involving this statute it was Ae/d, there being no Arkansas de- 
cision on the point, that under this statute a wife can form a valid contract of 
partnership with her husband. Zoofv. Brewer, 3 So. Rep. 571 (Miss.). 

‘The opposite result has been reached in several States having similar statutes. 
The case reviews the opposing decisions. 


INFANCY — NEGLIGENCE — PRESUMPTION OF -INCAPACITY.—In an action to 
recover damages for injuries to an infant between seven and eight years of age, a 
plea setting up the contributory negligence of the child itself, but not averring 
the discretionary capacity of the child, was 4e/d bad on demurrer. “A child 
between seven and fourteen years of age is prima facie incapable of exercising 
judgment and discretion.” Pratt Coal & Jron Co. v. Brawley, 3 So. Rep. 555 
(Ala.). 

INSANITY — BURDEN OF PRooF.— Indictment for rape. Defence, insanity. 
Held, that “a defendant who relies upon insanity as an excuse for crime must 
obeys 5 fact by a preponderance of evidence.” Coates v. State, 7 S. W. Rep. 
304 (Ark.). 

The case is decided on the principle of stare decisis, following Casat v. State, 
40 Ark. 511. Compare Guiteau’s Case, 10 Fed. Rep. 161, which holds that where 
a defendant in a criminal action has overcome the presumption of sanity by in- 
troducing evidence tending to show his insanity, the burden is then cast upon 
the government to establish his sanity beyond a reasonable doubt. The burden 
of introducing evidence is on the defendant, the burden of proof, on the govern- 
ment. 


INSURANCE — CONDITION AGAINST REINSURANCE. — Plaintiff insured with 
defendant under a condition against further insurance. He then insured in an- 
other company, with a condition against prior insurance. Hé/d, that the plaintiff 
could not set up the voidability of the second insurance, in order to defeat the de- 
ima) of breach of condition. American Ins. Co. v. Replogel, 15 N. E. Rep. 810 
(Ind.). 

Cases fro and con are collected. 
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INTEREST — LIQUIDATED ACCOUNT — STATEMENT RENDERED. — Where an 
account is not payable by contract at any particular time, the rendering of an 
account, without objection being made in a .reasonable time, is equivalent to a 
demand of payment, and renders it an account stated. Interest is allowable as a 
matter of law from the time it thus becomes a liquidated claim. Henderson Cotton 
M’f’g Co. v. Lowell Machine Shops, 7 S. W. Rep. 142 (Ky.). 

LANDLORD AND ‘TENANT — DEFECTIVE PREMISES— LIABILITY TO THIRD 
Person. — Plaintiff, while walking on the sidewalk in front of premises owned by 
defendants, but which were at the time leased to other parties, without any cov- 
enants by defendants to keep same in repair, was injured by stepping into a coal- 
hole, the cover of which was insufficiently secured. ée/d, that, in the absence of 
proof that the defect complained of existed at the time the premises were leased, 
plaintiff could not recover. Johnson v. McMillan, 36 N. W. Rep. 803 (Mich.). 


LARCENY—NOoTES OF TESTIMONY.—Phonographic notes of testimony taken 
at a trial are personal property, subject to larceny. They do not come within 
the exception of title-deeds and choses in action. Territory v. McGrath, 17 Pac. 
R. 116 (Utah). 


LEASE— BREACH OF COVENANT TO INSURE— RELIEF IN Equiry.—A lessee 
agreed to insure in a certain form, but accidentally the insurance was taken in a 
different form. He was willing to correct the mistake. é/d, to be a case where 
equity will relieve from forfeiture for breach of condition. The English rule 
that equity will not grant relief from forfeitures for breach of condition to insure, 
does not apply to those cases where the failure is due to accident or mistake. 
Mactier v. Osborne, 15 N. E. Rep. 64 (Mass.). 

The court even show a disposition to treat the covenant to insure like a cove- 
nant to pay rent, where equity will relieve although the breach was wilful, if the 
lessor can be put in the same position as if the breach had not occurred. It may 
be doubted if that is strictly possible in the case of a covenant to insure. 


MANDAMUS — GOVERNOR—MINISTERIAL DutTIES.— Proceedings in mandamus 
to compel the Governor to declare the county seat of Grant County, as provided 
by statute. e/d (1), in all purely ministerial matters, the executive officers 
of the State are controlled by the judiciary; (2), the judiciary decides what acts 
and duties are ministerial, and what ones are discretionary with the Governor. 
Semble, the courts have the right to issue a subpoena against the Governor. J/artin v. 
Ingham, t7 Pac. R. 162 (Kan.). 


MARRIAGE — LIVING APART—LIABILITY OF HUSBAND FOR NECESSARIES OF 
Wire.— Where a_ husband has turned his wife out of doors on account of 
adultery committed by his connivance, he is liable for necessaries subsequently 
supplied to her. Wilson v. Glossop, 20 Q. B. D. 354; Ss. c. 37 Alb. L. Jour. 273 
(Eng.). 


NEGLIGENCE — INJURY BY SERVANT OF CONTRACTOR TO SERVANT OF AN- 
OTHER CONTRACTOR UNDER SAME EMPLOYER.— Two contractors, A and B, 
were employed on the same piece of work, b’s part of the work being dangerous to 
A’s servants near by. One of A’s servants working in the place appointed by A 
was injured by the negligence of the servants of B. edd, that he could recover 
from Bb. The maxim “‘ Volenti non fit injuria” does not apply. Zzhrussell v. 
Handyside, 20 Q. B. D.; Ss. Cc. 27 Alb. L. Jour. 274 (Eng.). 

The rule stated in Heaven v. Pender, 11 Q. B. D., at 509, applies to this case. 


NUISANCE — CHURCH-BELLS. — The plaintiff, by reason of a sunstroke, was in 
such a condition as to be thrown into convulsions by the ringing of a church-bell 
opposite his house. The pastor of the church, although requested not to do so, 
ordered the bell to be rung, much to the plaintiff's injury. There was no claim of 
express malice; but the pastor testified that he probably would not have stopped 
the bell even if he knew that the noise would kill the plaintiff. Ae/d, that there 
was no ground of action against the pastor, on the familiar principle that one can- 
not complain of another’s use of his own property without malice in a way not 
calculated to annoy persons in an ordinary condition. ogers v. LZiliott, 15 N. E. 
Rep. 768 (Mass.). ; 

Quere, whether malice would have rendered the pastor’s conduct actionable? 


PRINCIPAL AND SURETY—RELEASE OF PRINCIPAL—EFFECT ON INDEMNI- 
FIED SURETY. —C for whom defendant had become surety on a note in favor 
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of plaintiff, indemnified defendant by giving him a chattel mortgage on certain 
property. Plaintiff then, without consideration, released C from liability on the 
note. Afterwards, defendant sold his security without consent of plaintiff. edd, 
in an action on the note, that, notwithstanding the release of the principal debtor, 
the defendant, having been indemnified to the full amount of the note, was liable. 
Fones v. Ward, 36 N. W. Rep. (Wis.). 


PROMISSORY NOTE — FRAUDULENT — PURCHASER FOR VALUE. — Where a 
note procured by fraud has been purchased before maturity, in good faith, with- 
out notice of such fraud, at a discount, the purchaser may recover the full 
amount of the note against the maker. — Williams v. Huntington, 16 Wash. L. 
Rep. 233 (Md.). 

The decision repudiates the rule laid down in 1 Dan. Neg. Inst., sec. 758, that 
the purchaser can only recover the amount paid for the note. The case also 
decides that the purchase of a note at a heavy discount, and the existence of 
circumstances calculated to excite suspicion, do not of themselves show want of 
good faith in the purchaser; actual bad faith must be proved. 


STATUTE OF FRAUDS —SALE OF LAND—CONTINUING POSSESSION. — Where, 
after a sale of land, the vendee orally agrees for a valuable consideration to 
allow the vendor to retain possession of the land as if no sale had been made, 
and to release all his title, 4e/d, that the vendor’s possession subsequent to the 
agreement is not simply a continuance of his prior possession, but must be 
referred to the contract, and takes the oral agreement out of the operation of the 
Statute of Frauds. Simmons v. Headlee, 7 S. W. Rep. 20 (Mo.). 


STATUTE OF FRAUDS — SALE OF LAND — JOINT POSSESSION OF GRANTOR 
AND GRANTEE. — The plaintiff having made an oral contract with the defendant 
for the conveyance of land, paid the purchase-money, and lived on the land to- 
gether with the defendant. ée/d, that possession by the plaintiff which is not 
exclusive is not sufficient performance under the contract to entitle him to a 
decree of conveyance. Gallagher v. Gallagher, 5 S. E. R. 297 (W. Va.); see, 
also, Pitt v. Moore, 5 S. E. R. 389 (N. C.). 


STATUTE OF LIMITATIONS — CONCEALMENT OF A WILL.—A, interested in 
the non-production of a will, fraudulently concealed it. e/d, that the Statute 
of Limitations did not begin to run as to probating the will until after the dis- 
covery of the will, provided reasonable diligence was used in its discovery. 
Appeal of Drake, 17 Atl. Rep. 790 (Me.). 

That fraudulent concealment of a tort is not a good replication to a plea 
of the Statute of Limitations, see Langdell’s Summary of Equity Pleading 
(2d ed.), 128. 


SUBROGATION — VOLUNTARY PAYMENT OF DEBT. — The town of Middleport, 
in pursuance of a statute of Illinois, voted an appropriation to a railroad com- 
pany, and to raise the money issued bonds payable to bearer, which were de- 
livered to the company, and purchased from it by the plaintiff. It turned out 
that the bonds were void. The plaintiff then claimed to be subrogated to any 
rights the company might have to enforce payment of the appropriation, on the 
ground that the purchase of the bonds operated as a payment of a debt due the 
company from the town. é/d, that the purchase had no effect on the debt. 
The plaintiff bought the bonds because of the discount and interest, not to 
extinguish a debt. Besides, even if there was a payment of the debt, it was 
purely voluntary, while a person seeking subrogation must have paid the debt 
under some necessity. tna Life Ins. Co. v. Middleport, 8 Sup. Ct. Rep. 625. 


TERM OF INJUNCTION — EFFECT OF APPEAL.— Where an injunction is by its 
terms limited to remain in force “only until the hearing” of a case, it was held 
that the injunction is ifso facto dissolved by a judgment rendered in the case, 
and is not continued in force by the taking of an appeal. Fort Worth St. Ry. 
Co. v. Rosedale St. Ry. Co, 7S. W. Rep. 381 (Tex.). 


TRUST—GROUNDS FOR REMOVAL OF TRUSTEE.— Under the terms of the 
will creating the trust, the trustees were to pay to the plaintiff, in the exercise of 
their discretion, such portion of the income, “or no portion at all thereof, as they 
shall from time to time think fitting and proper.” A state of hostility, attribu- 
table in part to the fault of the trustee, arose between the plaintiff and a trustee. 
No misconduct in the performance of the trust was shown. Held, the court 
will remove the trustee, for the removal appears essential to the interests of the 
cestui. Wilson v. Wilson, 14 N. E. Rep. 521 (Mass.). 
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REVIEWS. 


Lis PENDENS. A TREATISE ON THE LAW OF LIS PENDENS, OR 
THE EFFECT OF JURISDICTION UPON PROPERTY INVOLVED IN SUIT. 
By John I. Bennett, LL.D. Chicago: E. B. Myers & Co. 1887. 
8vo. pp. lxii and 57-520. 

This subject is one of considerable intricacy and difficulty, and yet 
one which lies within comparatively narrow limits, and would seem to 
admit of exhaustive treatment in a volume of 500 pages. This appears 
to be the first attempt to deal with the law of Zzs Pendens by itself, 
and the subject has received but meagre notice in the more general 
treatises. Hence, it might reasonably be expected that a good book 
would be fully appreciated by the profession. This is not a good book, 
—at least not very good. When a legal author proposes to himself to 
“keep within the line of the decided cases,” and only occasionally 
yield to his original judgment, and exercise the right of questioning the 
correctness of decisions, which seem to him vicious and without the 
support of reason, he is either too modest, or not modest enough. 
What is wanted in a text-book is not a mere statement of what each 
case decides, but an orderly comparison of the cases, with a statement 
of the conclusions to be drawn from them, and a decided opinion as to 
the legal standing and theoretical soundness of the decisions. If a man 
who wants to write a book is capable of this, let him speak out and give 
his brethren the benefit of his special study; if not, let him make a 
digest, and call it such. Mr. Bennett, like many makers of text-books, 
takes a middle course, and produces neither a very good text-book, nor 
a very good digest. An examination of the book gives one the impres- 
sion that the author laboriously collected a large amount of material, 
and then could not handle it. The matter is poorly classified. ‘The 
treatment is desultory and circuitous: it does not lead anywhere. The 
mystifying sub-title is an illustration of the vagueness that pervades the 
whole. The meaning of “jurisdiction” as there used may be inferred 
from a sentence on p. 87: “On the other hand, text-writers would 
seem to favor the view that, where courts have jurisdiction, and the lis 
pendens binds personal property, the binding force of the jurisdiction is 
efficient everywhere.” 

In addition to this lack of directness and incisiveness there are nu- 
merous minor defects in the literary execution. The author makes 
frequent use of that very annoying misarrangement of words, which 
brings a modifier between /o and the infinitive ; ¢.g., “held to otherwise 
have barred.” He makes constant use of manufactured adjectives, 
like “pendente lite purchaser,” “per curiam decision,” etc., without 
even the half-apology of italics, which, at least, disclaim any inten- 
tion to smuggle in barbarisms by stealth. Little slips like “of 
strictissimi juris,” “cum onore,” “obiter dicta . . . was used,” 
and a certain fondness for Latin maxims, suggest the surmise that the 
author’s Latin remains with him only as a reminiscence. Occasional 
misspelled words and errors of syntax further detract from the general 
effect. 

The book contains a table of cases cited, two of them, in fact, — 
and a full index; but these seem to have been added in a perfunctory 
way, because they are conventional appendages of law books, rather 
than from any intention to make them useful. The table of cases, use- 
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less enough at best, is here rendered wholly useless by the fact that it 
does not state where the case is cited. The alphabetical arrangement 
scarcely goes beyond the first letter of plaintiffs’ names, and the first 
table is followed by eight pages of additional cases cited, without any- 
thing to call attention to the fact that they are not all under one alphabet. 
It would require at least one more table of additional cases to include all 
the decisions on the subject, if that is what was intended. For example, 
only five of the fourteen cases given under Zzs Pendens, in Kinney’s 
Digest of the Supreme Court Decisions, appear in these lists. The index 
is alphabetical only as to the principal words, and this makes its fulness 
its worst feature. Thus, under Zis Pendens is a jumble of references, 
five pages in length; the references to “Territorial scope of” are 
scattered through those five pages in three different places. 

There is also an appendix of thirty-seven pages containing the 
Ordinances of Lord Bacon, 101 in number. ‘These are added, because 
No. 12 relates to Lis Pendens, and they “ will be of interest to the pro- 
fession for ready reference.” 

For giving a clear idea of Zis Pendens the book is scarcely equal to 
the nine sections in Pomeroy’s Equity Jurisprudence, and it is unsatisfac- 
tory as a digest, because it does not contain all the cases, and what it 
does contain cannot be found. W. H. C. 


THE Law OF PARTNERSHIP. By Clement Bates. Chicago: T. H. 
Flood & Co. In 2 volumes. 8vo. cxciii and 1,234 pages. 

Mr. Bates states very truly in his preface that “the American law 
[of partnership] not only has several new topics, but in many respects 
has developed along lines diverging from the English, and in a few 
respects quite opposite.” The book before us aims especially to co- 
ordinate the American cases and formulate the principles underlying 
them, though English cases are also fully treated, particularly when they 
have affected American law. 

Of the great labor and care spent in preparation there can be no 
question. All the decisions have been considered, and the citations of 
authorities are exceptionally full,— indeed, as a storehouse of cases the 
book leaves nothing to be desired. 

The author’s treatment of the subject is also in the main very satis- 
factory, and any exceptions to this are perhaps rather due to the 
incomplete state of the law of partnership than to any defect in present- 
ing it. In a chapter entitled “The Firm as an Entity” it is truly said 
‘there are certain parts of the law difficult to explain except upon 
the theory that a partnership is an entity,” and a more frequent recog- 
nition of this in other chapters would have been well; for example, 
can the fact that a judgment against an adult partner, his minor co- 
partner having pleaded infancy, may be satisfied by execution against 
the firm property be explained on any other theory than that the judg- 
ment is regarded as really against the firm as an entity? 

The rights of firm creditors to be paid out of the firm property in 
preference to separate creditors is treated by the author as wholly de- 
pendent on the equity of the individual partners to have the assets so 
applied. Such an equity the partners undoubtedly have, but whether 
the rights of the creditors are dependent on this may well be doubted. 
How and why firm creditors should be “subrogated” to the equity of 
the individual partners is by no means clear, and an adoption of this 
view seems to lead to the very undesirable result actually reached in 
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Pennsylvania, that if all the members of a firm sell or mortgage their 
respective interests the firm creditors lose their priority in the distribu- 
tion of the firm assets, because the partners having parted with their in- 
terests have no longer any equity to have the firm property applied to 
pay the firm creditors. 

The true view seems to be, that a court of equity or of bankruptcy, 
regarding the firm.as an entity distinct from its partners, applies its 
property to the payment of its debts, and treats the fictitious person, 
the firm, in the same’ way that a real person would be treated. Of 
course, therefore, only what remains after the firm creditors are satis- 
fied can go to the partners or their separate creditors. 

The typography and general appearance of the book are excep- 
tionally good, and the léss important matter is put in smaller type, so 
that a rapid examination of general principles is possible. It is not too 
much to say in conclusion, that for an American lawyer the book will 
be found the most useful treatise on the law of partnership. S&S. W. 


A MAnvuaL oF Bustness Corporations. By George F. Tucker. 
Boston : George B. Reed. Large 12mo. xviii and 285 pages. 

This little manual does not attempt to cover the same ground as 
larger works on business corporations. It is a book of Massachusetts 
law, and relates chiefly to mercantile and manufacturing corporations, 
but some slight reference is made to railroad and insurance companies, 
and charitable societies. Little or no discussion of principles or 
theories is to be found, and conciseness is everywhere sought. The 
object is to furnish a hand-book in which may be found the statutory 
provisions in regard to corporations, the forms necessary for their forma- 
tion, management, and winding up, and a brief statement of the points 
decided in the Supreme Courts of the United States and of Massa- 
chusetts, relating to the subject treated. Occasional reference is also 
made to cases in other jurisdictions. It makes a useful and time-saving 
volume. Reference to it will frequently take the place of a prolonged 
examination of statutes and cases scattered through many volumes. 

S. W. 
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